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Who Will Be 
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THe TRAVELERS INSURANCE COMPANY 








When a member of a partnership dies, his 
heirs may either demand their share of the busi- 
ness in cash, or demand a representation in the 
business. 

Either may be disastrous for the business. 
Few men can raise sufficient money on short no- 
tice to buy out a partner’s share. 

And no matter how able a business man the 
deceased partner may have been, his wife, son-in- 
law or brother-in-law may not make an able and 
congenial partner. 

Business Life Insurance, as written by The 
Travelers, automatically provides cash to buy out 
the deceased partner’s interest, thus solving this 
important problem. 

The Travelers Guaranteed Cost Life Insur- 
ance policies are businesslike contracts for busi- 
ness men. 
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. organizations formed in connec- 


THE; CORPORATION TRUST COMPANY tion with the Federal Farm Board’s 


120 Broadway, New York 
Affiliated with 


Che Corporation Crust Company System 


15 Exchange Place, Jersey City 


activities . . . like equally important 


organizations formed for profit, in in- 
dustrial and commercial activities, 
were incorporated by able counsel 


Combined Assets a Million Dollars 


Chicago, 112 W. Adams St. 
Pittsburgh, Oliver Bidg. 
Washington, 815 15th St. N. W. 
Los Angeles, Security Bidg. 
Cleveland, Union Trust Bldg. 
Kansas City, R. A. Long Bidg. 
San Francisco, Mills Bldg. 

Atlanta, Healey Bidg. 

Cincinnati, Union Central Life Bidg. 
Portland, Me., 281 St. John St. 


PaRadcighia, Fidelity-Phila. Tr. 
idg. 

Boston, Atlantic Nat’l Bk. Bldg. 
The Corporation Trust, Inc. 

St. Louis, Fed. Com. Trust Bldg. 
Detroit, Dime Sav. Bank Bidg. 
Minneapolis, Security Bidg. 
Baltimore, 10 Light * 

Camden, N. J., 328 Market St. 
Albany Agency, 180 State St. 
Buffalo Agency, Ellicott Sq. Bldg. 


under the Delaware law . . . and, as 
usual with the ablest counsel, details 
of incorporation and statutory repre- 
sentation were entrusted to The Cor- 
poration Trust Company. Important 
business, experienced counsel, Dela- 
ware incorporation, and representation 
by The Corporation Trust Company, 





and 


The Corporation Trust Companp 
7 West Tenth Street, Wilmington, Delaware 


Dover Green, Dover 


go usually together, whether the busi- 
ness be strictly commercial or quasi- 
governmental. 
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America’s Ruling Cases 


Are to Be Found in 


UNITED STATES SUPREME COURT REPORTS 


The Complete Set of 274 Volumes of Original Official Edition (Reprint) Now Available 
in Compact Form Requiring Only Two Book Case Units 








Price 
Reduced 


from 


$800.% 
to 
$271.26 


$5. 


Annotated 


The most val- 
uable and ex- 
haustive Anno- 
tations to 
United States 
Supreme Court 
Reports are 
contained in 
the Briefs of 
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A verbatim Reprint of every Supreme Court De- 
cision on fine as Bible paper. Legible print 
from new plates. ficial pagination—not “star 
paged,” contained in Two Book Case Units. 


te AUTI O N } This is the only reprint of the Official Edition. Do not 
. Confuse it with any Cheap Edition of Unofficial Reports. 

DELIVERIES NOW BEING MADE 
Mail This Coupon Today 








The Barks Law Publishing Co. 





i ae ad eemainbhenestrende ge 02...i 
Deliver to me carriage paid, a complete set of United States Supreme tion until otherwise advised. 
Court R ws Edition Reprint, consisting of volumes 1 to 274 All books delivered under this contract remain the property of your 
Oficial Edinion, books, at 99c per official volume, (274x99c=— company or your assigns, until same are pie for. In case of my failure 
orn. agree ay y for said books as — $5.00 with order to meet any one of said installments wit 60 days after maturity, all 
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Aiso enter my su ion for advance parts and bound v of due and payable. 
the Reports of the United States Supreme Court, to be py to me as This order is subject to your approval. 


iesaed, for which I agree to pay $6.00 per year. Continue my subscrip- 
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A Referendum on Prohibition? 
HERE ak é 


mand for the « 


constantly increasing de- 


debate at 


has 


nsideration and our 


annual meetings of resolutions concerning national 


prohibition and for a referendum vote of all mem- 


bers of the Americ Bar Association on the ques- 
tion of the repeal nforcement of the Eighteenth 
Amendment. 

Heretofore the Executive Committee has for 
several years declined to approve either the reso- 


lutions proposed the holding of a referendum, 
was considered 
bitterly 


which the 


for the reason that the controversy 


to present not questions of law, but con- 


tested questions political policy, on 
membership of the Association is divided. 

This 
that the question 


trom coming 


year, however, it has become apparent 


f national prohibition cannot be 
the 
Even if the com- 


prevented before next annual 


meeting for discussion and vote. 
mittee 
the chair 
as political and not legal, the meeting might enter- 


should maintain its former attitude and if 


should rule the resolutions out of order 


tain a contrary view and debate would be inevit- 

able. 
The 

that under all the 


in view of the great importance of the question, and 


Executive Committee, therefore, decided 


circumstances, and particularly 


the growing demand for its consideration, it was 
desirable to secure a better expression of opinion 
than could be secured from the relatively small 
number of members who could participate in such 
a discussion or vote at an annual meeting. It was 
considered that the views of such a meeting would 
always be liable to challenge by partisans as an 


whereas a referendum of 
30,000 would be 


inadequate expression, 


the active membership of nearly 


subject to no such objection. 


The 


whether or not there 


first question in logical order was, 


should be a referendum vote 


343 











of all the membership. It was decided to submit 
this preliminary question on a separate ballot. If 
the majority decided there should be no referen- 
dum, that would naturally settle the question as to 
the propriety and advisability of any expression by 
the Association on this very controversial question. 

In order that there should be no delay in car- 
rying out the will of the majority if the referendum 
be approved, and no grounds for a charge of pro- 
crastination, it was determined to send out at the 
same time another ballot on the main question, 
which should either be counted if the referendum 
carried, or be destroyed if the referendum lost. 

At an early date, therefore, the members will 
receive two ballots, each to be marked and returned 
sealed in separate numbered envelopes. The first 
will be on the question of whether there should be 
any referendum at all. The second will be a vote 
on the repeal of the Eighteenth Amendment. The 
vote on the second will not be counted unless ac- 
companied by a vote on the first. If there be a 
majority vote in favor of the referendum, the other 
envelopes containing the ballots on the main ques- 
tion will be opened and the vote counted. If the 
vote on the first question be against a referendum, 
the envelopes containing the second ballots will be 
destroyed unopened. 

Both ballots, in their sealed envelopes, will be 
enclosed by the member in a third envelope with a 
separate slip to be signed by him, thus identifying 
the voter affording means of determining 
whether or not the ballot is cast by a member in 
good standing entitled to vote. The identification 
slips, after examination, will be destroyed before 
the ballots are opened, thus insuring the secrecy 
and authenticity of the vote. 

Since this is the season of greatest accessions 
to membership it is planned to send out the ballots 
on July 15th with the bills for annual dues, and to 


and 
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close the polls on October 15th, when members 
will quite generally have returned from their vaca- 
tions. 


Dean Wigmore Proposed for World Court 


CCORDING to a statement recently made by 

Mr. Prentiss Gilbert, Acting Chief of the Divi- 
sion of Western European Affairs, the Secretary 
General of the League of Nations has sent a noti- 
fication to the Secretary of State at Washington, 
inviting the American members of the Permanent 
Court of Arbitration to make nominations for the 
World Court. There are 53 signatory countries to 
the Hague Conventions of 1899 and 1907, including 
the United States. In each of these countries, the 
members of the Permanent Court of Arbitration, 
acting independently as national units make nomi- 
nations of not exceeding four persons for Judge- 
ships on the Bench of the World Court. The 
statute organizing the Court provides that of these 
four nominations only two may be nationals of the 
nominating country. 

It is reported that the vacancy made in the 
personnel of the Judges of the World Court by thg 
resignation of Mr. Hughes, now Chief Justice of 
the Supreme Court of the United States, will not 
be filled by special election, but that the full panel 
of fifteen Judges will be elected in September at 
Geneva on the basis of nominations made in the 
various countries by the members of the Permanent 
Court of Arbitration. The subject is one that is at- 





Delaware Corporations 


Assistance to Lawyers in Organization— 
Registration in Foreign States 


Digest of Law, including 1929 Amendments, with 

forms for incorporating. Also pamphlet on “Stock 

Without Par Value” under Delaware Law to lawyers 
on request. 





NEW EDITION 
With 1929 Amendments and Annotations to date 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


by Josiah Marvel 


Text of law fully annotated, with forms for in- 
corporating. Buckram bound 358 pages. Price 
$5.00 Postpaid. 
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Delaware Trust Bldg. Tel. Wilmington 8305 
WILMINGTON, DELAWARE 











tracting considerable attention in all the interested 
countries. In-the United States there is here in- 
volved a problem, since it yet remains for the Sen- 
ate to act upon the protocol which, if ratified, will 
make the United States, with reservations, officially 
a member of the World Court group. President 
Hoover has not yet presented the protocol to the 
Senate, and until he does so, the action upon it will 
be a matter of doubt. In the event that the Senate 
does not ratify the protocol treaty, it is still within 
the range of probability that an American will be 
elected to the Bench of the World Court, among 
other reasons because it may be expected that an 
American jurist will be entirely independent and 
free from political bias on any question arising be- 
fore the World Court which, of course, officially is 
known as the Permanent Court of International 
Justice. 

A Memorial has recently been presented to the 
members of the International Court of Arbitration 
in this country, and also in other signatory coun- 
tries, proposing Dean Emeritus John H. Wigmore 
for the World Court. The Committee in charge of 
the Memorial is headed by Hon. Silas H. Strawn, 
former President of the American Bar Association. 
The Memorial is subscribed by many prominent 
Deans of Law Schools, Presidents of some of the 
leading Universities, and by a large number of the 
Chief Justices of States Supreme Courts, as well as 
many other leaders of thought and opinion in this 
country. The list of names is a very impressive 
one, and in and of itself a great tribute to the 
learning and high character of Dean Wigmore. The 
Memorial has attracted the attention of.the foreign 
press, and scholars in foreign countries; and re- 
cently, on the initiative of l'Institut de Droit Com- 
paré, the University of Lyon has voted a resolution 
recommending the nomination and election of Dean 
Wigmore. Various American law faculties, among 
them the University of Chicago Law School, and 
the University of Illinois College of Law, have 
taken similar action, by virtue of a provision of the 
statute organizing the Court, which recommends 
that the opinion of Law Faculties be taken before 
nominations are made. 


Cleveland Banks Agree to Curtail Legal Business 
MODUS VIVENDI in the vexatious contro- 
versy over the practice of banks in carrying 
on certain forms of legal business, seems to have 
been found in Cleveland, where the Cleveland Bar 
Association has entered into an agreement with the 
three largest banks of the city, by which the banks 
consent to curtail drastically the activities of their 
respective legal departments. 

Under the terms of the agreement, as reported 
in the Ohio Bar Association Report of April 22, 
the Union Trust Company, the Cleveland Trust 
Company, and the Midland Bank, have agreed as 
follows: 

The banks will not advertise the fact that they 
maintain legal departments. ; 

The banks will not employ solicitors to per- 
suade persons to come into the banks to have their 
wills drawn. 

The banks will not draw wills, except in cases 
where the bank is named as executor or trustee 
under the will, and not in such cases without co- 
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operation and consultation with a member of the 
bar, as the representative of the testator. 

The banks will not prepare legal instruments 
in transactions in which they are not parties. 

The banks will not give legal advice in matters 
in which they are not directly interested. 

The banks will not prepare forms for proposed 
minutes of corporate proceedings in which they 
are not directly interested, or draw leases, con- 
tracts, deeds, mortgages and other legal documents 
in matters in connection with which they have no 
direct or primary interest, except in co-operation 
with attorneys not in the employ of the bank in 
such matters. 

The agreement also provides that in cases 
where the bank acts as escrow agent, it may pre- 
pare the escrow agreement in connection with such 
escrow, but should in no case undertake to act as 
attorney for either of the parties to the escrow. 

A trial committee, to determine what action 
should be taken against banks and trust companies 
unwilling to adopt the agreement. should be ap- 
pointed by the bar association’s executive commit- 
tee, the association’s committee on unauthorized 
practice of law has recommended. This commit- 
tee’s report stated in part: 

“We submit that where a lawyer under salary 
to a corporation prepares for one of its customers 
a will or trust agreement under which that corpora- 
tion is named executor or trustee, his client is the 
corporation. 

“He cannot fairly and impartially represent the 
testator or donor. He owes only one duty and that 
duty to his client, the corporation. He cannot 
represent both the testator and the corporation, as 
obviously the duties conflict. 

“If he attempts to represent both he is carry- 
ing water on both shoulders, and apart from the 
statutes, decisions of courts and canons of profes- 
sional ethics, such practice is unfair to the public 
and contrary to fundamental principles of justice.” 


Movie Producers Adopt Code of Ethics 
N°. more shall law be ridiculed upon the silver 


screen, if movie producers keep their word, 
solemnly pledged to each other and to William 
Hays, overseer of movie morals. That “law, 
natural or human, shall not be ridiculed,” and that 
“sympathy shall not be created for the violation of 
the law” are two of the three main points of a new 
code of ethical practices adopted by the Motion 
Picture Producers and Distributors’ Association, at 
a meeting of its board of directors in New York 
recently. 

More specifically. the code provides: 

That crimes against law shall never be pre- 
sented in such a way as to throw sympathy with 
the crime as against law and justice. 

That acts of murder or brutality shall be pre- 
sented only in such a way as will not inspire imita- 
tion. 

That methods of crime shall not be presented 
in explicit detail on the screen. 

That the use of iiquor in American life shall 
be restricted to the actual requirements of char- 
acterization or plot 

Other provisions forbid explicit treatment or 
justification of adultery, sex perversion, white 
slavery, “pointed” profanity, indecent or undue ex- 


posure, and obscenity “in word, gesture, reference, 
song, jokes or by suggestion.” Scenes of passion 
are to be introduced only when “essential to the 
plot.” 

The new code was deemed necessary because 
of the changes brought about by the “ialkies,” 
which allow more literal translation of plays) and 
literary works, and so call for the use of more 
liberal subject matter. 


Citizens Commission Brings About Improvement 
in Jury Service 

MARKED improvement in the functioning of 

the jury system has been brought about in 
Cleveland, Ohio, during the past year by the Citi- 
zens Jury Commission, a non-partisan body com- 
posed of twenty leading civic organizations, 
founded by the Cleveland Bar Association. 

A year ago, a careful survey by the Cleveland 
Bar Association disclosed that the jury system was 
badly in need of repairs. As stated in a pamphlet 
just issued by the association, two part-time jury 
commissioners had the task of examining 30,000 
citizens annually. As a result, the examinations 
were hurriedly made, and “ex-convicts, bootleg- 
gers, ward heelers, maniacs, crooks and other bad 
eggs of various sorts were found on the juries.” 
In addition, persons best qualified to serve as 
jurors were constantly seeking to shirk the duty. 
Low-grade juries followed, and miscarriage of 
justice was not uncommon. 

The Cleveland Bar Association debated the 
question at an open forum attended by all the 
newspaper editors and representatives of every 
leading non-political organization in Greater Cleve- 
land. The result was the organization, in May, 
1929, of the Citizens’ Jury Commission. The Jury 
Committee of the bar association was charged with 
the duty of perfecting this organization, and then 
turning the conduct of its affairs over to the citi- 
zen officers. 

During the one year of its existence, the Citi- 
zens’ Jury Commission has secured an amendment 
to the statutes giving Cuyahoga County two full- 
time jury commissioners, with full power to organ- 
ize their own offices, and thus free themselves from 
all political domination; it has won the adoption 
of an elastic plan of jury service, permitting jurors 
to serve when most convenient; the abolition of all 
excuses to escape jury service, and the vesting of 
power to excuse solely in the Chief Justice; im- 
proved conveniences for jurors; and the installa- 
tion of a new card index system. In addition, it has 
been largely responsible for the plan to codify the 
jury laws of Ohio, as proposed in the Freed Bill, 
and has won the co-operation of the entire bench 
and bar of the state, and of the newspapers and the 
various organizations comprising the Citizens’ Jury 
Commission. 





Council on Legal Education and Admissions Plans 
Section Meeting Program 


SPECIAL invitation will be sent out to mem- 
bers of the state boards of bar examiners to 
attend the annual meeting of the Section of Legal 
Education and Admissions to the Bar at Chicago 
in August, according to the decision of the Council 











346 AMERICAN BAR ASSOCIATION JOURNAL 





of that Section, which met in Washington on May 
6. A program devoted principally to matters of 
interest to these boards is planned for the Section 
meeting, which will be held Tuesday afternoon, 
August 19. One subject of discussion will be the 
establishment of regional boards of bar examiners 
which will prepare all or a great majority of the 
questions for the examination and transmit them 
to such states in that region as have expressed the 
desire to use the regional questions. The men 
framing these regional examinations would be of 
high calibre and representative to some extent of 
the states in their region. By this means, it has 
been argued, a higher and more uniform standard 
of examination would be secured. This would also 
do away with the practice which sometimes pre- 
vails of non-residents taking the examination in a 
state where it is particularly easy. It has been 
suggested that a certain part of the examinations 
be left for preparation by the state boards, to be 
devoted to such things as statutory law, procedure 
and local decisions. The topic is one which has 
been mentioned in numerous quarters, but on 
which the Council has taken no position. 

Another subject on the program will be the 
compilation of statistics showing the results of bar 
examinations and what those already obtained 
show. It is hoped that there will be a large at- 
tendance of bar examiners so that the resulting ex- 
change of ideas will prove both interesting and 
valuable. 


Witt SHAFROTH, Adviser. 


Committee on Jurisprudence and Law Reform Meets 


HE Committee on Jurisprudence and Law Re- 

form of the American Bar Association held a 
meeting at the Willard Hotel in Washington on 
the 6th and 7th of May, last. It met at 10:00 A. M., 
and was in session the morning, afternoon and eve- 
ning of the 6th and the morning and afternoon of 
the 7th, giving its attention to those subjects which 
had been referred to it for consideration, and con- 
sidering pending legislation with reference to which 
the American Bar Association at the Annual Meet- 
ing in Memphis had expressed its views. 

The committee adhered to its decision favoring 
a law giving the Federal courts power to enter a 
declaratory judgment in cases where there is a real 
controversy before actual breach. It also affirmed 
the principle embodied in registration of judgments 
of sister states in order to carry into effect more 
easily the full faith and credit clause of the Federal 
Constitution, but was rather anxious in regard to 
certain practical matters such as the costs in issu- 
ing executions on registered judgments and the 
entering of satisfaction in all places where execu- 
tion might have been issued after payment of the 
judgment had been made. 

All bills proposing to diminish the powers of 
the Federal courts in the matter of commenting 
upon evidence and the summing up thereof were 
opposed, as were the numerous bills relating to con- 
tempts, the Shipstead Bill and all others limiting 
the power of the court to issue injunctions to pro- 
tect property. The proposal to take away the 


power of the court in public utility matters and 
another to change the limit from $3,000 to $10,000 
for removals to Federal court were also opposed. In 
fact the committee believes that the administration 


of justice in this country and the protection of life 
and property are properly entrusted to the courts 
and that these courts should have, and were in- 
tended to have under the Constitution, all the 
necessary powers to do it. 
PAuL HowLanp, 
Chairman, Committee on Jurisprudence 
and Law Reform. 


Newspaper Editors Hear Bar View on Relation of 
Press and Courts 

WHOLESOME readjustment of the 

between the press and the judiciary continues 
to be the main object of the activities of the Com- 
mittee on Co-operation of the Press and the Bar, 
of the Conference of Delegates. Ever since this 
committee was organized about six years ago, un- 
til recently, the newspaper men have shown their 
traditional disinclination to hear suggestions from 
outside sources touching their editorial or news- 
service policies. This attitude, however, was relaxed 
with regard to the courts by the recent action of 
the American Society of Newspaper Editors in in- 
viting the chairman of the committee, Andrew R 
Sherriff, to address them on the general relations 
involved in the subject of “Newspapers and the 
Courts.” 

The address was made at the annual meeting 
of the Society in Washington on April 18th. It 
went concisely into the political history of the 
bench, and thereby explained the natural tendency 
of an elective judiciary to be subject to the influ- 
ence of the press and to newspaper publicity. The 
views of the speaker were expressed with unusual 
candor, which the occasion, however, seemed to 
warrant; and they were promptly rewarded by the 
action of the Society of Editors in establishing a 
committee of its own to co-operate with the com- 
mittee headed by the speaker. This arrangement 
promises to develop an unprecedented and important 
channel of mutual interest and communication be- 
tween these two representative bodies. 

Another feature of the meeting, touching the 
courts, was the report of an investigation into the 
methods of the highest court of appeals in each 
of the states in the matter of making their written 
opinions available for the press, as public docu- 
ments, upon being filed. It was found that in 
many of the states the archaic practice still pre- 
vails of holding the opinions subject to sale of 
copies by the clerk of the court, thereby rendering 
the opinions practically a subject of a personal fee 
system. This investigation was made and reported 
by David Lawrence, managing editor of the United 
States Daily. As a result of the aid and sugges- 
tions given him by the Committee on Co-operation 
of the Press and the Bar, and his correspondence 
with the ChiefgJustices of the several courts, he 
was able to report that in twenty-seven of the 
states the conditions are now satisfactory to the 
press; while in twenty-one, including New York, 
Illinois, Indiana, Iowa, Louisiana, Missouri and 
Texas, the opinions are not treated as public docu- 
ments, but continue to be held as information sub- 
ject to sale. He was hopeful, however, of bringing 
about more satisfactory arrangements with these 
conservative courts. 
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Revised Code of Laws Adopted in West Virginia 
REVISED code of laws, recently adopted by 
the West Virginia legislature, after nine years 

had been spent in its preparation, will go into 
effect January 1, 1931. It rearranges the chapter 
grouping of the old code, liberalizes the corpora- 
tion law of the state with a view to attracting more 
corporations, and simplifies legal procedure. The 
legislature adopted the revision with what is prob- 
ably record speed. The entire code, consisting of 
63 chapters and some 3,000 pages, was disposed of 
a little over three weeks. Gov- 


by the legislature in 
nley, in a vigorous message, 


ernor William C. 1 
had urged prompt action. 

The new code will probably attract most at- 
tention outside the state for the changes it provides 
in the law relating to the organization and adminis- 
tration of corporations. The new corporation law 
resembles the Delaware law. The uniform stock 
transfer act, in its substantial provisions, is in- 
cluded. An important cut is made in the maximum 
charter license tax. Whereas in the past some cor- 
porations have been paying as high as $50,000, the 
new code, in its chapter on taxation, fixes the maxi- 
mum tax on domestic corporations at $2,500 and on 
foreign corporations at $3,750. 


New U. S. Supreme Court Building to Be 
Completed in 1932 


HE new United States Supreme Court build- 
ing will be ready for occupancy two years 
Representative Elliott of Indiana, chair- 

Committee on Public Build- 
states in an interview reported 
in the United States Daily. The building will face 
the east front of the Capitol. It will be 385 feet 
long east and west by 304 feet north and south. 
The exterior of the building will be of Corinthian 
design. 

“The new Supreme Court building will be 
under way very soon,” Representative Elliott said. 
“The work of tearing down the buildings now on 
the site will begin within 30 days. The contract 
will be awarded by this Autumn for the construc- 
tion of the building. The Federal funds for the 
work will be available as needed. Already $500,000 
is provided in the first deficiency appropriation bill 

] three days ago. There is an- 


which became lav 
other $1,000,000 for the work which is carried in 


hence, 
man of the House 
ings and Grounds, 


another bill that will be available for use by July 1, 
1930. Congress has authorized a total appropria- 
tion of $9,740,000 for the construction of the build- 
ing.” 


Survey Finds 2] ,000 Lawyers Are Practicing in 
New York City 


ORE than 21,000 lawyers are practicing in the 
M citv of New York, it has been disclosed in the 
f undertaken by the new Institute of 
Hopkins University. Past esti- 
ber of lawyers in New York 
have varied, but none have been as high as that 
announced by the Institute. Bar Association and 
commercial records list the practice of only 13,000 
or 14,000 lawyer Charles Evans Hughes, now 
Chief Justice of the United States Supreme Court, 
in addressing the Institute of International Law 


survey of lav 
Law of Johns 
mates of the 


last October put the number at 17,500, and added 
that there are 10,000 students in the law schools of 
the city. 

Professor Herman Oliphant, who is in general 
charge of the Institute’s survey, in announcing the 
figure said, according to the New York Times of 
April 28, that while it is surprisingly large, it repre- 
sents a conservative estimate. A canvas of tele- 
phone books and other data swelled the bar asso- 
ciation and commercial records considerably. Most 
of the attorneys in the city are not members of bar 
associations, Mr. Oliphant declared. 

Some of the lawyers recorded, the survey 
shows, have gone into business or other advisory 
work, and are not in active practice. On the other 
hand, there are other practicing attorneys whom 
the survey has not yet listed. : 

“My guess is,” said Mr. Oliphant, “that the 
total we have failed to record would offset those 
on our records who are not practicing.” 


Amendment Proposed to Provide for Contingency of 
President-Elect’s Death 


A JOINT resolution “proposing an amendment 
to the Constitution of the United States pro- 
viding for the election of a President if the Presi- 
dent-elect dies or fails to qualify” has been intro- 
duced in the House of Representatives by Repre- 
sentative Cable (Rep.) of Ohio, chairman of the 
subcommittee on presidential succession of the 
Committee on the Election of the President and 
Vice-President. 

Mr. Cable, in a statement reported in the 
United States Daily of April 4, pointed out that at 
present, the Constitution makes no provision for 
any of several important contingencies. The pro- 
posed amendment is as follows: 

“Section 1. If the President-elect dies, then 
the Vice-President-elect shall become President. If 
a President is not chosen before the time fixed for 
the beginning of his term, or if the President-elect 
fails to qualify, then the Vice-President-elect shall 
act as President until a President has qualified ; and 
the Congress may by law provide for the case 
where neither a President-elect nor a Vice-Presi- 
dent-elect has qualified, declaring who shall then 
act as President, or the manner in which a quali- 
fied person shall be selected, and such person shall 
act’accordingly until a President or Vice-President 
has qualified. 

“Sec. 2. The Congress may by law provide 
for the case of the death of any of the persons from 
whom the House of Representatives may choose a 
President whenever the right of choice devolves 
upon them, and for the case of the death of any of 
the persons from whom the Senate may choose a 
Vice-President whenever the right of choice de- 
volves upon them.” 


Lawyer Plays Important Part in Radio Broadcasting 


HE lawyer plays as important a role in making 
radio broadcasting possible as the engineer or 
the announcer, A. L. Ashby, vice-president and 
general counsel to the National Broadcasting Com- 
pany has said in an address on law and radio broad- 
casting delivered in the New York University Law 
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School and reported in the New York Times. 
Without the lawyer and his efforts, a turn of the 
dial might bring in a chaos of conflicting noises in- 
stead of an enjoyable program, he pointed out. 

With each forward stride in radio, Mr. Ashby 
said, a new set of legal difficulties has arisen. The 
importance of evolving a new body of law in this 
field is shown by the fact that today a broadcasting 
organization maintains a legal staff comparable in 
some respects to that of its staff of announcers. 

“Why does a broadcasting organization require 
a legal staff, and what problems do these lawyers 
have?” he said. 

“The radio lawyer must file applications for the 
renewal of the station license every ninety days. 
If it is desired to change the location or the studios 
or transmitter, application must likewise be filed. 
If it is desired to change the type of transmitting 
apparatus, permission must similarly be obtained 
from the Federal Radio Commission. If a broad- 
casting organization desires to erect a new trans- 
mitting station in place of its old station it must 
first apply for a construction permit. If the com- 
mission feels that it would not grant a broadcasting 
license to such a station it will set the application 
down for a hearing.” 

Pirated programs, re-performance of programs 
in theaters, the broadcasting of libel and slander, 
and questions involving the status of radio broad- 
casting organizations—as to whether they should 
be deemed public utilities or common carriers,— 
were other legal problems which radio involves, Mr. 


Ashby said. 


Professional Problems in South Africa 


HE legal profession in South Africa, it seems, 

is confronted with many problems similar to 
those found in America, as well as others not so 
troublesome here. The reports of the law societies 
of the various South African provinces, published 
in the South African Law Journal, show that the 
problem of admission requirements is as live a sub- 
ject there as here, as are also such questions of pro- 
fessional conduct as advertising and splitting of 
fees. In addition, the profession in the Union of 
South Africa is concerned with a proposal to es- 
tablished uniform fees for supreme court work, the 
maintenance of benevolent funds for aged and 
needy practitioners, and other subjects. 

In the Province of the Cape of Good Hope, the 
admission requirement for attorneys is that the 
applicant must pass the matriculation examination 
of the University of the Cape of Good Hope, and 
must serve under articles of clerkship to a practic- 
ing attorney for a period of three years. The Law 
Society of the province has prepared a bill, which 
has been forwarded to the other law societies, 
which would extend the period of service of articles 
of clerkship from three to five years. The Council 
of the society also states that it will not permit an 
articled clerk to be employed as secretary, treasurer 
or other officer of a public company or govern- 
mental office, or act as trustee or auctioneer, even 
when these positions do not interfere with his office 
hours or office work. “The Council holds,” it is 
stated in the report of the president of the Society, 
“that the period of three years under articles is far 
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short to enable the 
sufficiently qualifi« 
and that in the circum 
period should be dey 
practice of law.” 

The desirability a uniform tariff throughout 
the Union for supreme court work has been dis- 
cussed by members of the Council of the Law So- 
ciety of the Cape of Good Hope and the judges of 
the Cape Provincial Division. It was felt, nowever. 
that before such a tariff could with propriety be put 
in force, there should be a uniform tariff in opera- 
tion in the local d ions. In the meantime, the 
question of a un tariff for the whole Union 
remains in abeyance 

The Society als ted to take immediate steps 
to have an act bri before Parliament for the 
consolidation throughout the Union of all Acts 
governing articles clerkship, examinations, ad- 
mission, and fees 


ittorneys, 

veyancers, “so that attorney, notary or con- 
veyancer admitted in any court of any province in 
the Union, will be eligible to practice in any prov- 
ince in the Unior 
mission or payment 

The Cape lav 
years maintained a 
pounds annually 
practitioner and the 
their two children 
contributes 10s. ( 
fund. 

It seems 
ing on branch 


clerk to become 
admission to the profession 
stances the whole of that 
ted solely to the study and 


too average 


unil 


notaries and con- 


1iout further examination, ad- 
fees” 

also has for almost ten 
benevolent fund, yielding 120 
hich is being paid to one old 
idow of a practitioner and 
Each member of the society 
annum to this benevolent 


1ety 


that 
offi 


practice of solicitors’ carry- 


not in charge of a qualified 


attorney is met repeatedly throughout the 
Union, and is something to which all the law so- 
cieties have endeavored to put a stop. The practice 
is prohibited by the societies of the Transvaal and 


the Orange Free State, and similar action is con- 
templated in Natal 

A proposal for a Law Society for the Union of 
South Africa has been suggested by the Cape So- 
ciety, but it was ated by the societies of the 
other provinces that the time not favorable 
for the creation of such an organization, but that 
the matter might further considered when the 
laws affecting attorneys throughout the Union had 


been consolidated 


ntim 


was 


Selden Society Publishing New Volume of Year Books 


HE Selden Society’s annual publication for 1930 

will be a colle tion of the Year Books of 10 
Edw. IV, it was announced at the annual general 
meeting of the society held March 31 at Lincoln’s- 
Inn Hall and reported in the Law Times of April 5. 

The Selden Society was founded in 1887, “to 
encourage the study and advance the knowledge of 
the history of English Law.” This is done mainly 
by collecting and editing in the form of an annual 
volume, material for students to work upon in their 
own way. A series of Year Books has been pub- 
lished by the society, the 1928 volume being the 
Year Books of 9 Edw. II. The publication of a 
Year Book of Edward IV, in 1930, makes a break 
in the continuity of the series. This latest volume 
is being edited by Miss Neilson, of Mount Holyoke 
College, Mass 

Professor Maitland had remarked on the im- 
portance of the Year Books in the history both of 
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English law and of England. They dated from a 
period which had exercised a profound influence on 
English law. They recorded, for instance, cases 
on the action of assumpsit, which was the main 
element in the enforcement of contracts not mace 
by deed. 

Mr. Cyprian Williams, who presided at the 
meeting, referred to the fact that two of the so- 
ciety’s proposed volumes were to be edited by 
ladies, for beside Miss Neilson’s book, Miss M. 
Dominica Legge was editing a volume of Year 
Books of Edward II. Ladies who found that legal 
practice did not suit them, said Mr. Williams, 
would do well to investigate the possibilities of this 
work, which was worthy of the best minds, and ap- 
parently well suited to women. 

Mr. Williams dealt with some of the obscure 
points which the society’s publications had cleared 
up. One was the origin of the maritime lien on 
ships, which had been discussed exhaustively in 
the volumes on Admiralty Jurisdiction, edited by 
Mr. R. G. Marsden. The author of this volume had 
rather exploded the suggestion of Mr. Oliver Wen- 
dell Holmes that maritime liens, as distinct from 
claims against the ship owner, had their origin in 
the liability of inanimate objects, and had contended 
that they were a development from the early prac- 
tice of arresting the goods within the Admiral’s 
jurisdiction belonging to any person sued in the 
Admiral’s Court, to compel his appearance. 
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WILLOUGHBY 


on the 


CONSTITUTION of txe UNITED STATES 


Second Edition—Revised and Enlarged by WESTEL WOODBURY 
WILLOUGHBY, Professor of Political Science, Johns Hopkins University 


In three large volumes. Price $36.00 





THE TRANSFER | SOME MODERN 
OF STOCK TENDENCIES 


by in 

FRANCIS T. CHRISTY THE LAW i 
of the New York Bar by 

| 

/ 


SAMUEL WILLISTON 
Recommended by the New York Stock Dane Professor of Law 


Transfer Association Harvard University 





In one volume. Price $15.00 In one volume. Price $1.50 





THE RIGHTS OF WALKER 
MINORITY 


STOCKHOLDERS and - | 
RAILWAY SECURITY PATENTS 
HOLDERS Sixth Edition | 


Second Edition Revised and Enlarged by 
Revised and Enlarged by 


RICHARD SELDEN HARVEY JOHN L. LOTSCH 









| 

} 
Professor of Federal Legislation of the New York Bar WENT | 
Georgetown University Law School HE ) 
In one volume. Price $7.50 In two large volumes. Price $25.00 He | 
WORMSER ON THE DISREGARD OF THE CORPORATE FICTION............. $2.50 | | 





Judge George A. Slater, Surrogate of Westchester County, N. Y., in his recent opinion 
construing the will of Jesse Winburn, dec’d, had occasion to discuss the doctrine of 
corporate entity and personality, and in doing so referred to Wormser on the Disregard 
of the Corporate Fiction as follows: “The cases are fully collated and written u in the 
very valuable book on “The Disregard of the Corporate Fiction’ by Professor I. Maurice 

Wormser of the New York Bar, at pp. 17-20.” 








ewes tea tn) 





Maa RAV RA RAG WBA EAA AAAI RAG RAS RA AA DARA Yn Ag Mls | ts all ag EAGAN WAM AL" aA RR atts aA RAR AAA Ag Neha Rl 


BAKER, VOORHIS & CO. 


iS paaewn ST. ~ ~ NEW YORE 





————L 











Oe meee ee ee te, ee a UK le 


Comp SE’ stm reo HR AHA ere Rr RAD Ho: 











AMERICAN LAW INSTITUTE COMPLETES MODEL 
CODE OF CRIMINAL PROCEDURE 


Finished Product Offered to States for Adoption of Such Portions as They Desire to In- 


corporate in 


heir Laws—Largest Registered Attendance in 


History of Organi- 


zation—Proposed Final Drafts of First Half of Conflict of Laws Provisionally 


Approv ed 


Tentative Drafts of Other Subjects Considered — Publication 


Plans for Restatement Announced—State Annotations—Carnegie Cor- 
poration Expresses Desire to Continue Its Cooperation in Work, Etc. 


HE eighth annual meeting of the American 
Law Institute, held at Washington, D. C., on 
May 8, 9 and 10, was notable in many respects. 

It had the largest registered attendance to date, 
thus testifying to the increased interest in the In- 
stitute’s work and keener recognition of its sig- 
nificance. It gave the Institute’s first finished prod- 
uct to the public in the form of a model Code of 
Criminal Procedure. It received practical assurance 
that funds for carrying on the great task of restate- 
ment would be available, in the form of an an- 
nouncement by the Director that the Trustees of 
the Carnegie Corporation had expressed a desire 
to cooperate with the Institute in the completion 
of its work. It heard definite plans for publication 
and distribution of the itements of the sub- 
jects soon to be completed and those to follow later 
—practical plans which told more eloquently than 
anything else could of the advanced stage that the 
undertaking had reached. It heard tentative sug- 
from the Director as to other subjects 
cluded in a Restatement of the 
ch meant that the end of much 
ler way was definitely in sight. 
In addition, it considered the first tentative draft 
on Trusts, tentative drafts of the Restatements of 
Agency, Contracts, Property and Torts, and a pro- 
posed final draft of the first half of Conflict of Laws. 
This last was approved subject to such changes as 
study might suggest pending presentation of the 


Rest: 


gestions 
properly to be i 
Common Law 

of the work now 


entire final draft of the whole subject. 
Present Stage of Progress 
As to the pres stage of progress on the sub- 


jects now under consideration, Director Lewis 
stated, in his report to the meeting, that “the three 
subjects now ne: completion are Contracts, 
Conflict of Laws, and Agency. We hope to be able 
to submit for your consideration a year from now 
the remainder he chapter in the subject Con- 
tracts relating to Remedies, together with the last 
chapters of the subject, those pertaining to Dis- 
charge, including Fraud, Accident and Mistake. It 
may interest you to know that arrangements have 
been made for an almost continuous conference on 
this subject during July and the first part of Au- 
gust. If our hopes are realized, we feel that the 
nature of the subject and the confidence you have 
in Mr. Williston and his Advisers will result in your 
authorizing the publication of the final volume of 
Contracts in the fall of 1931. Its publication will 
be followed during the following year or eighteen 


' + 
Ai CSL 


months by the volume dealing with the Conflict of 
Laws and the two volumes containing the Restate- 
ment of the Law of Agency. Thereafter official 
volumes of the different subjects should appear 
regularly each year.” 

The prospect of early and continuous publica- 
tion thus presented by the Director emphasizes the 
importance of securing preparation of State Anno- 
tations to the various subjects in time for contem- 
poraneous publication. State Annotations are now 
fully recognized as an integral part of the Insti- 
tute’s plan, and Mr. Herbert F. Goodrich, Adviser 
on Public and Professional Relations, devoted much 
of his report to the organization and progress of 
this work. He stated, among other things, that the 
Institute would assume responsibility for the pub- 
lication of State Annotations, thus relieving the 
state organizations of a difficult financial problem 
and leaving them free to devote their energies and 
resources to the actual preparation of the material. 
He further suggested that “by the fall of 1931 ma- 
terial for Annotation of Contracts for each state 
should have been written, revised and edited in 
form suitable for publication; annotation material 
on Conflict of Laws must be nearly ready; that 
on Agency well along; work on other subjects or- 
ganized and begun.” This effort to synchronize 
publication of Restatements and Annotations has 
something of the character of the military, problem 
of effecting junction of many and scattefed forces 
at a given point and a given time. The Adviser 
correctly termed it in his report to the meeting “‘a 
bold and ambitious plan.” But the movements to 
the rendezvous appear well begun. Many states 
are already marching to the sound of the guns and 
others will no doubt soon do so. 


Model Code of Criminal Procedure 


Completion of the Model Code of Criminal Pro- 
cedure is, an event well calculated to impress the 
public with the constructive character of the Insti- 
tute’s undertaking. It is of particular interest to 
members of the American Bar Association 
because, as Director Lewis states in his re- 
port, “it was undertaken at the request of the 
American Bar Association, the Association of 
American Law Schools and the American Institute 
of Criminal Law and Criminology.” The Code as 
presented to the Institute and approved, with cer- 
tain changes in the course of a consideration ex- 
tending over two days, is a volume containing 160 
pages of text and 45/7 pages of commentaries. It is 
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work of the Reporters, William E. Mikell and 
vin R. Keedy, both Professors in the University 
Pennsylvania Law School, and of their Advisers, 
ederick F. Faville, Justice of the Supreme Court 
owa; Robert W. Millar, of the Northwestern 
iversity Law School; Justin Miller, of the Uni- 
rsity of Southern California Law School; Charles 
C. Nott, Jr., Judge of the Court of General Sessions, 
v York; Joseph F. O'Connell, of the Boston 
Harry Olson, Chief Justice of the Municipal 
urt of Chicago; Rollin M. Perkins, of the State 
iversity of lowa College of Law; Timothy N. 
feiffer, of the New York Bar; Henry W. Stimson, 
New York; Floyd E. Thompson, of the Chicago 
tar and former Justice of the Illinois Supreme 
Court; John B. Waite, of the University of Mich- 
ran Law School; Tyrell Williams, of Washington 
niversity Law School. Miss Ida Oranovich of 
hiladelphia and Miss Marion S. Kirk of the same 
ty were Legal Assistants to the Reporters in the 
reparation of the Code. 
The Model Code in its proposed final form nat- 
rally received special attention at the meeting. 
various provisions were discussed during the 
ning and evening sessions and at a special night 
ession the first day. In order to facilitate the work 
the meeting and secure final action before ad- 
journment, a large special committee was then ap- 
ointed to continue the discussion and to report the 
iraft with its recommendations to the full meeting. 
[his committee sat all through Friday and made its 
report on Saturday morning, when the final draft as 
umended again gave rise to a lively debate. It was 


finally approved, with a few changes. Among its 
itstanding features may be mentioned the simpli- 
fed form of indictment and pleading; emphasis on 


prosecution by information; requirement that 
names of witnesses be endorsed on indictment or 
information; recognition of a verdict by less than 
unanimous vote in all except capital cases; power 
of the court in charge to the jury to comment on 
e evidence and the testimony and credibility of 
witness; provision for waiver of jury trial; 
roceedings to determine mental condition of de- 
endant; simplified method of appeal; and power 
f Appellate Court to correct and reduce sentence 
appeal by defendant. 
The significant thing about the outstanding as 
ell as the other features of the Code is that they 
are not mere expressions of opinion as to what is 
lesirable. Practically all of them are in force in 
ome jurisdictions and many of them in a large 
number of jurisdictions, where they have been 
ested and approved. The Code thus represents a 
lection from a large body of approved experience 
nd is not in any sense an innovating undertaking. 
luring the discussion of various sections it was 
iteresting to hear strong objections made to their 
provisions as constituting an undesirable departure 
ind then to hear the Reporter answer the objection 
vy simply reading a long list of states in which the 
ery provision existed. Incidentally it was neces- 
ary at times for the Reporter to answer the argu- 
ent of particular members that this or that pro- 
ision was not likely to prove acceptable to their 
egislatures by pointing out that the Code was 
rawn up as a model and that the legislatures of 
ourse had to determine what part of it they wanted 
to accept. 


any 


RESIDENT WICKERSHAM called the In- 
P stitute to order Thursday morning. The grand 

ball room of the Mayflower Hotel was filled 
with members and guests who had been invited to 
attend and take part in the discussion. The presi- 
dential address, which was the first item on the 
morning’s program, was then delivered as follows: 


President Wickersham’s Address 


Gentlemen of The American Law Institute: The 
American Law Institute on February 22nd of this 
year completed the seventh year of its corporate ex- 
istence. It is commonly said that the composition of 
the human body completely changes in every period 
of seven years, and while the same rule may not 
apply to those artificial soulless creations of the law 
known as corporations, we have not wholly escaped 
this principle of transformation. The Council of the 
Institute, originally composed of 21 members, in 1924 
was increased to 33, who were distributed into three 
classes of 11 each, the term of office of one class to 
expire in each of the years 1929, 1932 and 1935, respec- 
tively, and the members of each class to be thereafter 
elected for three years. Of the original 33, six have 
died (Messrs. Hadley, Hall, King, McCutcheon Mat- 
thews and Severance); one, Mr. Justice Stone, re- 
signed and two (Messrs. Bates and Montague) 
went out of office on the expiration of the term for 
which they were elected. Another of our honored 
members, Charles Evans Hughes, recently has be- 
come Chief Justice of the United States, in succes- 
sion to William Howard Taft. The latter was one 
of our incorporators. He maintained always a 
keen interest in our work. He bestowed upon us 
the benediction of his presence at all our annual 
meetings. His successor today graciously carries 
on that tradition. 

Happily, that great statesman, Elihu Root, 
our honored honorary President, to whom this In- 
stitute largely owes its being and the contributions 
which have made possible our work, is still with 
us, constant in his interest, his counsels and his 
aid. 

We have lost but two of our Reporters— 
Mechem by death, and Bigelow, by resignation. 
In each instance, happily, the Reporter had trained 
an understudy able to carry on his work in undi- 
minished value. In his report to the Institute at 
its last meeting, the Director described the modi- 
fication which had developed in the methods of our 
work, from the preparation of a restatement by 
the Reporter, for criticism by a body of critics, to 
the preparation by the Reporter of drafts which in 
conference with the Advisers is worked into what 
in effect is a group product. In this work, some 
forty-three teachers, representing eighteen law 
schools, besides a number of practicing lawyers, 
under the guidance of ten Reporters and responding 
to the inspiring leadership of our Director—ubi- 
quitous in his presence, untiring in his efforts, and 
wise in his suggestions—are now in the full swing 
of effective work, producing a constant flow of in- 
tellectual product, a large amount of which will be 
submitted to your consideration at this meeting. 
Indeed, more material has been sent to the mem- 
bership in advance of this meeting, for considera- 
tion by the whole body at this time, than ever be- 
fore. 

Of the Restatements, there are in all 936 
printed pages, besides 220 printed pages of Com- 











mentaries, or Explanatory Notes. The final draft 
of the proposed Code of Criminal Procedure fills 
160 printed pages, exclusive of the index, and is 
accompanied by Commentaries filling 456 printed 
pages. 
The volume on Conflict of Laws, embracing 
an introduction and the subjects of Domicile, Juris 
diction in General, Jurisdiction of Courts, Status 
and Corporations, includes matter embraced in ten- 
tative drafts which were considered at the annual 
meeting in 1925, 1926 and 1927, as well as at the 
Conference of Bar Associations in November, 1929. 

The tentative drafts of other topics carry the 
work on to advanced stages. So the close of our 
seventh year finds us well on the way, even if still 
remote from our ultimate goal. 

In order to facilitate discussion of important 
questions presented, there has been printed and 
distributed with each of these restatements a leaflet 
directing attention to particular sections and the 
questions arising upon them, as those upon which 
the Reporter especially desires the aid of the meet- 
ing in determining whether or not the Restatement 
is entirely satisfactory. 

It is hoped that these suggestions will aid in 
focalizing discussion from the floor upon the most 
material points. Although gratifying progress is 
being made in much of our work, yet a great 
deal still remains to be done, and the end of our 
appropriation from the Carnegie Corporation is in 
sight, the last payment being due June 30, 1932. 
The Council some months ago realizing this situa 
tion, made application to the Carnegie Corporation 
for a renewed grant large enough to enable us to 
complete the restatements of the principal subjects 
of the Common law. 


Action of Trustees of the Carnegie Corporation 


On February 19th of this year the Board of 
Trustees of the Corporation adopted resolutions 
expressing its satisfaction at the progress made by 
the Institute in its work of restatement of the law 
and its wish to continue its part toward the accom- 
plishment of that great and important work. It 
further resolved to make an independent inquiry 
by a Special Committee into the question whether 
improvements may be practicable either in econ- 
omy or efficiency in the work of restatement, and 
pending the report upon such inquiry, the total of 
the unexpended balances presently available for 
appropriation, amounting to $249,209.40, was set 
aside so as to be available specifically for that un- 
dertaking. 

This action was in accordance with a policy 
adopted by the Corporation that no money is ap- 
propriated in any year unless there is an unappro- 
priated balance on hand adequate to pay the same, 
even though the appropriation should be payable 
in instalments over a period of years. 

The Committee thus provided for has been 
appointed and has been making its investigation 
and I understand will soon submit its report. We 
feel gratified that such an independent investiga 
tion should have been directed. If any improve 
ments in our methods, either in economy or effi 
ciency, are practicable, we should know it. If as a 
result of such investigation and upon further con 
sideration, the Carnegie Corporation should give 
approval to our undertaking and renew its bene 
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various States desiring to have 


States adopt all or a portion of our Co 


inal Procedure. It will also enable us to prepa 
one or more model Statutes in regard to matte 
associated with criminal procedure, such as D 

ble Jeopardy, Self-Incrimination and Compromis 
of Criminal Cases. 

Already a portion of the Code, the Chapt 
Bail, has been accepted and enacted into law 
the legislature of the State of Iowa 

The Millennium vs. the Present 

The varying traditions and prejudices difte 
ent States make it impossibie that this model ¢ 
shall be enacted as a whole, ipsissim rbis, i 
or even in majority of the States; but it is belie 
that it will serve as a useful model d that 
simplification of procedure which it suggests, t 
invitation it extends to remove much of the popu 
reproach of the administration of the Criminal Lay 
may educate public opinion and furnish legislatur 
with material for use in removing s t leas 
the abuses, or the deficiencies in their ( nal pri 
cedure. The wisdom of promoting this Code ha 
been criticized by the representatives of a certa 
school of reformers, who maintain: that ther 
should be no attempt to improve or 1 le x 
isting law until the public is ready to c 
whole subject of crime and its punishment 
totally different viewpoint from that now prevai 
ing. While we are far from willing it the Ins 
tute should interpose its work as an obstacle to an 
needed reform, I am unable to accept the doctrin 
that all improvement in criminal procedure shoul 
await the birth of an entirely new approach to the 
problem of crime. The realities of every day lif 
press in upon us, importunate and instant. W 
cannot await the millennium to deal with the actt 
alities of every day. No problem is perhaps mor 
urgent at this moment than that of the dispositi: 
of those unfortunates who have be¢ nvicted 
crime and sentenced to terms of it : ent 
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iges in attendance at the recent meeting of the American Law Institute. 
ville, William Draper Lewis, George W. Wickersham, President; Monte 
rker, Judge R.A. Burch, Henry Upson Sims and Judge Royal A. Stone. 
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liscussion of this subject, 
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ided to the many manifesta- 


which have been oc- 
country, while men 
1eetings and in 
sound and sane methods of 
s for a real 
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of many abuses. I believe it is a distinct contribu- 
tion to the improvement of law enforcement, and in 
sponsoring and directing its preparation I am con- 
vinced the Institute has made a valuable contribu- 
tion to the improvement of criminal law enforce- 
ment. 

The condition of our law and the need of great 
improvement in our judicial procedure increasingly 
has been recognized since the publication in 1923 
of the report of the Committee appointed by the 
Association of American Law Schools, which led to 
the creation of this Institute. The President of the 
United States, in his inaugural message expressly 
referred to the fact that our law enforcement mech- 
anism “is in need of vigorous reorganization; that 
its procedure unduly favors the criminal; that our 
judiciary needs to be strengthened ; that the method 
of assembling our juries needs revision ; that justice 
must be made more swift and sure.” In the light 
of these considerations, the President appointed a 
National Commission “to study and report upon 
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the whole of our problem involved in Criminal Law 
Enforcement.” 


Principal Task of the Institute 


The task of this Institute is more modest. The 
model Code of Criminal Procedure prepared under 
its direction is a contribution towards part of the 
problem posited by the President. But its princi- 
pal task, to which it has closely adhered, consists 
in the simplified restatement of the common law, 
in the effort to remove al! just foundation for such 
reproach as that of Jeremy Bentham, who, you 
may remember, once spoke of “the Common law” 
as “having by the accumulated labors of successive 
generations been wrought up to the highest pitch 
of voluminousness, indistinctness and unintelligi 
bility.” 

It is our effort to restate this customary un- 
written common law in simplicity, clearness and 
intelligible terms. If we shall succeed in this 
undertaking, we shall have accomplished a work of 
great public usefulness. But the experience we 
have had in the long patient research, examination, 
formulation, criticism, reconsideration and redraft- 
ing, required in carrying out this work, may well 
furnish an those impatient reformers 
who demand results over night In the work of 
law reform, more than other, the 
maxim to have constantly in “more haste, 
less speed.” 

Much of the blame for the unsatisfactory con 
dition of our law and judicial procedure justly is 
visited upon the Bar. A critic in a current Law 
Review says “Lacking solidarity and self-conscious- 
ness, it is not surprising that the bar of today has 
no opinions, and displays a decreasing capacity for 
leadership.” It is true that the Bar, as an organ- 
ized entity in the United States today is a some- 
what mythical quantity. It is true also that leader 
ship in public matters no longer is in the hands of 
lawyers only. This is the inevitable result of prog 
ress in a civilization made up of diverse and conflict- 
ing elements of varying origin. In large measure 
this is the day of the men of science. But lawyers 
still maintain and always must perform a dominant 
part in framing and directing the observance and 
enforcement of the rules by which the progress of 
science and engineering and social welfare may be 
allowed to operate. Like other agencies, legal 
scholars and practitioners alike can best advance 
the cause of improvement or reform of the law 
through organization. Through organization, this 
Institute is performing the work it has been created 
to accomplish. In sense, its task is modest; 
but a small part of a work. Viewed more 
nearly, it is an undert far-reaching impor- 
tance which may exert a great influence upon the 
civilization of the future 

Whether we shall be content with this com- 
paratively modest role, or seek a wider scope for 
the possibilities of the Institute, we need not now 
decide. Certainly for the moment, it is enough to 
reflect that we are engaged upon a work of great 
probable benefit to many, in making the law which 
rules their daily lives more available and more 
easily understandable. 
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tered the room and 
members standing 


dress Chief Justice Hughes en 
was greeted with applause, the 


to welcome him. President Wickersham, in int: 
ducing the Chief Justice, referred to the presen 
of the late Chief Justice Taft at previous meeting 
and said that his successor had graciously consent 
to continue the custom. The Chief Justice sp 

as follows: 


Remarks of Chief Justice Hughes 


Mr. President, Members of the Institute, Chi 
Justices of State Supreme Courts, Judges of Court 
lederal and State, Professors of law, and also Law 
yers: 

In this brief and entirely informal 
cannot fail to recall the tender grace of other day 
of which your President has spoken when the lat 
Chief Justice met with us. We always treasurt 
his words, but it was not necessary that he should 
speak. His genial presence was itself a benedictio1 
The glow of his personality irradiated our proceed 
ings and gave warmth to his welcome. I find that 
[ have succeeded to many heavy responsibiliti: 
and to but few privileges. 

When I was appointed to the Court a friend 
who was intimately acquainted with its exact work 
wrote to me and said: 

“You are entering upon a life of slavery.” 
said in reply: “Yes, I know that; but I have expe: 
enced freedom and even freedom has its illusions 
(Laughter) 

I rejoice both in the responsibilities in th 
privileges. It is an unusually interesting exper 
ence to return to the work of the Court after s 
many years of absence. There are s 
contrasts. During the period of my 
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consideration of the Supreme Court was entirel; 
too great to enable us to keep abreast of our 
Under the legislation which has given the 
such a large measure of control in the gra 
the right to be heard before the Court we ar 
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are heard as rapidly, I think, as they 
quately prepared 

Despite the losses of this term we 
ably be able to finish the term with as 
ing as that of the last term. According t 
ent estimate we shall have dealt with 
cases and there will remain undisposed of 
calendar at the end of the term about 140 
Of those 140 cases about 40 will be application 
for writs of certiorari that will not 
presented to the Court. Of the 
most will have been but recently 
the docket. We have been hearing 
\pril session arguments in cases whet 
certiorari were allowed in December 
hear cases in April where the right to 
granted in December you will readily see 1 
are about as close in the disposition of cases to the 
work of preparation as is feasible. 

From the conversation I had 
your members the other evening I 
even in such an expert body as this, 
some misunderstanding as to the manner 
applications for the right to be heard 
Court are dealt with by the Court. In 
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It is idle to expect that such a task can ever be 
really done. But that is no reason for discourage- 
ment. We cannot cherish the illusion that educa- 
tion brings tranquillity Education provokes con- 
troversy because it brings so many more into the 
arena of combat as qualified combatants. But, as 
we hope to dispose of war, we may not look ask- 
ance at the opportunities in an era of peace for 
dealing with the ineradicable combative instincts 
of mankind. You will have in the future constant 
questions to which your Restatement itself will 
give rise. 

One may feel after studying the voluminous 
literature which has been issued by this Institute 
that he has just begun an examination of the law. 
He is provided with that preliminary acquaintance 
with what the soundest minds can agree upon in 
order that he may proceed to that differentiation 
which his own intellectual activity demands. If 
ever you have any feeling of discouragement in 
your task, consider your brethren with their cognate 
agitation in the field of codification of international 
law. They are pursuing a definite aim with the 
greatest difficulty. Fortunately you are not bound, 
aside from this criminal code to which the presi- 
dent has alluded, to submit your Restatement to 
legislatures for their adoption as those in the field 
of international law must submit their result to 
the governments with conflicting nationalistic tra- 
ditions and policies. You can rely on the intellec- 
tual momentum of your work and you seek for no 
other force in the main to give it the effect it should 
have. 

After all we realize that the salvation of demo- 
cratic institutions must rest on intelligence and 
self-restraint. The law is too feeble an instrument 
at its best upon which to rely to develop either. 
We must rely upon the civilizing influences which 
create standards and traditions beyond and above 
the law and upon which we must finally depend 
for the improvement of the content, the adaptations 
and the efficiency of the administration of the law. 
But there is no more civilizing influence than the 
processes in which you and other groups in this 
country are engaged in the scientific investigation 
of different problems. As in other realms, it is not 
the result but its process that counts and I heartily 
felicitate you upon your share in it. (Applause) 


Director Lewis Makes His Report 


After the report of the treasurer, Mr. George 
Welwood Murray, Director William Draper Lewis 
made his report. He spoke of the various drafts 
presented for consideration and dwelt particularly 
on the proposed final draft of the first half of Con- 
flict of Laws as illustrating some of the difficulties 
of Restatement and the policy of the Institute not 
to be satisfied with anything less than the best that 
was humanly attainable. He said, in part: 

“The Restatement of the law pertaining to this 
subject is a task of the greatest difficulty. Before 
we began work on it in June, 1923, there was no 
generally accepted concept of the scope or content 
of the subject and the title ‘Conflict of Laws,’ 
though it may be criticized as inaccurate, from one 
point of view correctly described the confusion and 
uncertainty of the applicable law. Furthermore, 
the absence of generally accepted ideas concerning 
the scope and arrangement of the subject made the 
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indices of the Reports and also existing digests 
almost useless as aids in finding cases, thus im- 
mensely increasing the task of collecting the au- 
thorities. The Tentative Drafts which you have 
debated at six successive Annual Meetings repre- 
sent a result which could not have been accom- 
plished had we not had in the Reporter, Mr. Beale, 
one who already had had more than twenty years 
of experience as teacher of the subject. Further- 
more, he had made an unrivaled collection of the 
decisions of the courts. I also feel that you will 
agree with me when I add that another necessary 
element was the Reporter’s marked legal intuition 
and constructive ability. 

“The very difficulties presented by the task 
of restating the principles of Conflict of Laws has 
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made the members of the C 
cil and all of us directly con- 
cerned in the work determined 
to leave nothing undone to in- 
sure accuracy. As stated in 


last Annual Report, the Re. 
porter began work on the r 
sion of the Tentative Drafts 


the first chapters a year ago | 
January. The Council 
ranged for a careful independ 
examination of the text and als 
as to all questions of 
doubt, for an 
search for and 
the authorities, 
chapters being examined by t\ 
and in one case by three persons 
acting independently of ea 
other. 

“The result of this work as far 
as it affects the first half of the 


subject was submitted by Mr 


also 


poss 
independent 
examination 
some of the 


Beale to his Advisers at 
lengthy conference held | 
September. The revision su 


mitted, as extensively revised 
this conference, was placed be 
fore a Conference of State and 
Local Bar Association Cooper 
ating Committees which met 
Chicago on November 21 a 
22. The meeting attends 
by one hundred and seven pet 
many of whom, 

specific questions concerning 
doubtful matters were circulated 
in advance, came prepared 
take part in the more important 
discussions. As modified in re- 
lation to certain sections by this 
Conference, the revision was 
submitted to the Council in De 
cember, several important ques 
tions being again discussed by 
that body. 


Proposed Final Draft of Half of 
Conflict of Laws 


was 


sons, because 


“The result of all this labor 
is before you for consideration 
Do not, however, be misled by) 
the words ‘Proposed Final Draft’ 
into the belief that there is an 
desire on the part of the Council to have you 
vote finally at this meeting on the matte 
presented. The Council is asking you to pass o1 
specific questions in regard to particular sections; 
they are also suggesting, if you feel the chaj 
ters embodied in the Draft have progressed fa: 
enough to receive approval by you, that you say s 
such approval, however, being so worded as not 
to prevent further study of this first half of the 
subject. The right should be reserved to make, as 
a result of that study, further amendments whe: 
the Proposed Final Draft of the completed subject 
is submitted for your consideration 

“There is one chapter in Conflict of Laws mn 
tentative draft of which has as yet been submittec 
to you for your consideration. This is Chapter 1] 
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he Administration of Estates. A draft of this 
ter was submitted by the Reporter and his 
sers to the Council a year ago last December. 
Couneil withheld the draft for further consid- 
A great deal of work has been done during 
ast year on the chapter, but the council are 
ready to submit the final results for your 
leration. It subject of first importance 
f great difficult 
The action of the 
pical of the attitude 





Council toward this chapter 
which all of us, members 


Council, the Reporter and his Advisers and 
Director are taking toward our work on this 
ct. The existing confusion of the law, the 


ice of the subject in a coun- 
vith forty-eight make us realize that 
have here the opportunity to do a great prac- 
service to the profession and the country, pro- 
1 we take the necessary time to have it, before 
| publication, as near right as humanly possible. 
are prepared to take the time.” 


t practical importa 
states, 


Tentative List of Subjects for First Restatement 

of the Law 
The Director then stated that the near ap 
ich of the completion of three important sub- 
s and the progress made in others had raised 
pertinent question of what other subjects should 
ncluded in the first restatement of the law. He 
a | considered this question with the assistance of 
pe the Reporters and tl Advisers, and they had ar- 
¥ ed at the following tentative list: Agency; Bail 
4 nts; Bills and Notes; Business Associations— 
id Corporations for Profit, Partnerships, Common 
p iw Joint Stock Companies, Business Trusts; Con- 
T t of Laws; Contracts; Insurance; Persons; 
a9 roperty—Estates, Future Interests, Rights and 
hed rivileges of Owner of Land as to Physical 1 se, 
it nveyancing, Landlord and Tenant; Public Utili- 
ta ties; Quasi Contracts; Sales of Chattels; Sales of 
" Land; Security (Mortgages, Pledges, Suretyship 
this | Guarantee); Torts—Intended Harms, Unin- 
va nded Harms (Negligence, etc.), Deceit, Defa- 
De ition, Interferenc< Business Relations; Trusts. 
ane “Although the above list represents the result 
1] much work and group discussion,” the Director 
ntinued, “I hope all of you in looking at the list 
ll emphasize the word ‘tentative.’ In the next 
It of elve months it will again be the subject of dis- 


conferences of the respective 
Advisers and subsequently by 
uncil. The ultimate conclu- 
nay very well avoid positive 
f the subjects, will be ulti- 
in a Report. The principal 


ssion; first at th 
porters and their 
bene e members of the 
| ns reached, whicl f 
' mmitments as toa 
itely embodied by 


a ject of my bringing the list to your attention at 
” is time is to arouse your interest, so that during 
~ coming year | have the benefit of your 
“ ggestions and crit ms. Many, before making 
ve ggestions, will doubtless wish to be informed of 
-s reasons which induced the tentative in- 
- usion or exclusion particular subjects and I 
ds all be very glad to reply to letters containing 
th quiries of this character.” 
\ a Probable Volume Cost and Time for Completion 
het of Restatement 
jec The Director made the following statement 
ith regard to the estimated volume, time for com- 
n letion, and cost of the whole Restatement: 
“In connecti h each of the suggested new 


] thjiects as well regard to the uncompleted 














portions of the subjects on which we are now en- 
gaged, very considerable care and labor have been 
expended on estimates of the volume of the subject, 
the time necessary for completion and the cost. 
Where a considerable amount of work has already 
been done on a subject, or where the subject is 
one on which learned text writers have done good 
work, these estimates make a near approach to 
accuracy. In respect to other subjects there is a 
wider and, in some instances, a much wider possi- 
bility of error. However, when the totals of all 
estimates pertaining to the subjects in the above 
tentative list are added, the additions indicate that 
there would be about twenty-two volumes of from 
500 to 700 pages each in the first Restatement of 
the Law as thus tentatively conceived; that the 
final volumes would appear in the year 1941, and 
that the total cost, in addition to the unexpended 
balance of our present donation from the Carnegie 
Corporation, would be approximately $1,500,000.” 

The recent action of the Trustees of the Car- 
negie Corporation in expressing satisfaction with 
the progress which the American Law Institute 
had made in its work, and also a desire to continue 
to cooperate with it, was then reported by the Di- 
rector. He then took up the Code of Criminal Pro- 
cedure, which had been made possible, on the finan- 
cial side, by the donations of the Laura Spelman 
Rockefeller Memorial. Of the completed work, he 
said: 

“An important feature of our work has been 
the collection and study of the existing legislation 
in each of our forty-eight states in connection with 
each of the 482 sections of the Code. The com- 
pleted Code is the result of careful study of the 
best features of procedure in the various states. It 
is not a collection of untried innovations but rather 
a combination of improvements in the older prac- 
tice which have worked well whenever tried. I 
think we can say, with confidence in the accuracy 
of statement, that this Code will provide an effec- 
tive administration of the criminal law with ade- 
quate protection to the substantial rights of the 
accused.” 


Assistance Offered State Bar Associations With 
Criminal Code 

In the work on the Code, he continued, “we 
have all been stimulated to labor by the hope that 
it would be more than a monument to that labor 
or a storehouse from which after many years others 
could obtain suggestions for the improvement of 
criminal justice. The people of the United States 
want improvement now; not merely a possibility 
of improvement many years hence when conditions 
are even worse than they are today. The members 
of the Council, therefore, have felt for some time 
that on the completion of the Code the Institute 
should be in a position to render assistance to State 
Bar Associations in preparing bills embodying pro- 
visions of the Code for presentation to the legisla- 
tures of the various states and in preparing com- 
ments to accompany such bills.” While present 
funds were insufficient to permit the Institute to 
undertake this, fortunately, the Trustees of the 
Rockefeller Foundation had voted to place the sum 
of $30,000 at its disposition for “further work in 
connection with the development of the Code of 
Criminal Procedure during the year beginning July 
1, 1930, and ending July 1, 1931.” 
However, before such help could be extended, 
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the Institute must be assured of the desires of rep- 
resentative members of the profession in the State. 
“The State Bar Association,’ he continued, “or its 
Committee on Cooperation with the Institute or 
other responsible legal professional group in the 
State must determine for itself the question 
whether all, or if not all, what chapters of the Code 
should be adopted by the State legislature. Fur- 
thermore, when responsible local legal representa- 
tives of the character indicated express their desire 
to further the adoption of all or any part of the 
Code in their State, the help which the Institute 
can give is limited to the necessary additional con- 
structive work which must be done to prepare the 
matter for adequate presentation to the legislature. 
It is not the part of the Institute to urge the adop- 
tion of the Code or any part thereof before legis- 
lative bodies. That is the duty of the lawyers and 
other citizens in the State.” He then announced 
that a special conference would be held Friday eve- 
ning to which members who were interested were 
invited. The object was to determine to what ex- 
tent the proffered assistance was desired. 
Report of Adviser on Public Relations 

Prof. Herbert F. Goodrich, Adviser on Public 
and Professional Relations, then presented his re- 
port. He emphasized the fact that complete success 
in the project required that the Restatement, as 
each subject is published in its official form, be ac- 
companied by a State Annotation for each State. 
Progress in the State Annotation had so far been 
highly encouraging. “Last year,” he said, “the re- 
ports from many Bar Associations ran in the same 
general tenor: the Association was interested, a 
committee would be appointed to consider the mat- 
ter, it was hoped that something might be done. 
An appreciable beginning had been made in a few, 
but only in a few States. This year the reports are 
in terms of work accomplished and actually in 
progress. Since the subject of Contracts will be 
the first to appear in official form, primary efforts 
have been, naturally, to make sure that annotations 
in this subject will be ready to accompany the offi- 
cial volume. Work in State Annotations in Con- 
tracts is now in progress in the following States: 
California, Colorado, Connecticut, Idaho, Illinois, 
Indiana, Kentucky, Louisiana, Massachusetts, Min- 
nesota, Missouri, New York, North Carolina, Ohio, 
Oregon, Pennsylvania, Texas, Virginia, West Vir- 
ginia. 

“In many other States there are active and 
interested committees with plans more or less defi- 
nitely made for the work, although at the time 
of this writing there is not definite information to 
the effect that the annotations are actually being 
written. Among such’ States are Florida, Kansas, 
Michigan, Mississippi, Nebraska, North Dakota, 
South Carolina, South Dakota and Wisconsin. 

“In addition to the work upon Contracts much 
has already been done in other subjects in several 
States. Conflict of Laws work has been done in 
Michigan, Pennsylvania, Minnesota, Iowa and Ore- 
gon. Nebraska has done a large amount of work 
in Agency, Mississippi in Torts. Many of the State 
committees are so organized that the work in sub- 
jects which follow may be brought along rapidly 
as soon as Contracts is out of the way.” 

Method for Preparing State Annotations Suggested 

Mr. Goodrich then submitted certain observa- 
tions as to the best way of going about the prepara- 


of C 


points we 


tion of local annotations, for the benefit 
erating Committees. The three main 
first, that any project to prepare State Annotati 
should be sponsored by as representative a g1 
of the local bar as it is possible to have; sec 
the labor of preparing the material should be 
gated wherever possible to the man engaged in 
law teaching side of the profession, who should 
paid a reasonable honorarium; third, the 
Committee in charge of annotations in a partici 
State should give the work of the law school 
fessor careful examination and help with sugg 
tions. 

Mr. Goodrich then explained that, after matur: 
consideration, it had been decided that the | 
possible combination of Restatement and 
tions was the pocket supplement ty; 
Further interesting details of the plan 
tion were then given as follows: 

“The publication of State Annot: 
been an important factor in the set 
tions regarding publication of the 
First it was thought that the bar 
would wish to publish their own State 
and secure permission from the Institu 
the text of the Restatement which thi 
accompanied. This soon proved impractic: 
general plan, although successfully done 
igan, New York and Pennsylvania 
sociations, have the capital 
even a modest publishing venture, 
which comprehends the Restatement 
cipal branches of the law. 


Gent 


however, 


It appeared cieal 


therefore, that the Institute should assume the 1 


1 


sponsibility for the publication of the State Ann 


tations. 
Publishing and Marketing the Restatements 


“Along with this problem there was the ques 
nt should 1 

published and marketed. Should the Institute 
its own publisher? Should those inte 1 i 
work form a publishing corporation to h: 
lication and distribution of the Restatement? 
either of these alternatives, the result 
withdrawal of some of the effort now 
scientific work in the law, and its tran 
business of printing and selling law 
is a business that we know very little about, but 
what we have learned shows us that, like marriag¢ 
it is not to be entered into lightly. The other alter 
native was to make an arrangement with one 
more reliable law book publishers. This seemed by 
far the most desirable plan if it could be 
torily worked out. Upon such a plan 
Lewis and myself have been at work for 
months. We have had the benefit of most 
cooperation and assistance from Mr. Charles | 
Ames, of the West Publishing Company of St 
Paul, Minnesota, and Mr. George Wood of tl 
Lawyers’ Co-operative Publishing Company of 
Rochester, New York. From a series of confer- 
ences, the plan evolved contemplates the creatior 
of a joint undertaking to be known as the Ameri 
can Law Institute 


satisfa 
Director 
Sseévera 


Publishers. A memorandum 
embodying the plan has been drawn up, and at the 
time of this writing is now being considered by th 
Council of the Institute. 
“The members of the enterprise are the West 
Publishing Company, the Lawyers’ Co-operativ: 
(Continued on Page 398 
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of being viewed as a comprehensive, rationalized 
whole, sufficiently complete for society to live under 
it, generally without litigation. And secondly it 
should admit of analysis into definite groups of 
rights and obligations enforceable by litigation, or 
capable of expansion in litigation where the princi- 
ples seem to conflict, or do not cover the gaps. 

Think of a good text-book, like Williston on 
Contracts or Tiffany on Real Property, which we 
can live by peaceably in carrying out most of the 
legal relations considered in those treatises. If they 
were recognized everywhere as positive law where 
they recommend the better views, so that the de- 
cisions they cite conflicting with their conclusions 
need not be regarded, even in the jurisdictions of 
the courts which rendered them, the practice of law 
in matters of contract and real property would give 
little trouble. Only the cases not covered by the 
text would have to be litigated. But unfortunately 
such is not the law in any one of our several states. 
The late Viscount Bryce says that he had heard 
Lord Justice James observe that the easiest way to 
codify the law of England would be to enact that 
some eight or ten established text-books, such as 
Jarman on Wills, Chitty on Contracts, Williams on 
Executors, Lindley on Partnership, and so forth, 
should have the force of statutes. Therefore the 
conception is not new with us. 

But fortunately the work of resolving the com- 
plexity and confusion of the mass of law in Amer- 
ica, in so far as judge-made law is concerned, has 
been undertaken by the American Law Institute; 
and we are promised within the next few years 
a positive restax cnt of it in most of the subjects 
not so affected by varying statutes as to forbid 
comparison of the decisions. That will show us 
what the law is in many fields, and what the law 
ought to be in the opinion of scholars on those 
points in which it is in conflict with the evident 
needs of society. 

But who is to see that the correct law, or the 
better law is to be put into force? And who is to 
see to it that the law is reformed by statute on 
those points on which the scholars tell us that the 
law is now entirely wrong? Indeed, even in those 
fields in which the various courts may be able to 
affirm the law as the Law Institute shall have re- 
stated it, who is to see to it that the law is kept 
clear and that it is expanded systematically in ac- 
cord with the needs of society in future? I am 
convinced that such is the duty of the organized 
Bar. Saint Pau! said, “Woe to me if I do not 
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preach the Gospel ;” and if every lawyer interested 
in the correct development of the law would make 
it his theme that the bar associations over the 
country should assume the responsibility of reform- 
ing the law and supervising the administration of 
justice, there need be no anxiety for the correctness 
of the law in the next generation. Where the Bar 
is already well organized it is the field in which 
they can develop their greatest usefulness. Where 
the Bar is not already well organized it will fur- 
nish the inspiration for their better organization. 
No factor in society can perform the functions 
so well as the organized Bar. The courts can per- 
form it only fractionally ; and what reforming they 
must do, the development of judge-made law, can 
be done only as the cases may arise, and even then 
they will work more securely with the co-operation 
of the Bar. The legislatures can perform it only 
fractionally; and the reforming they must do will 
be done better under the supervision of the organ- 
ized Bar. The executives can accomplish it only 
fractionally; and they can do it safely only with 
the co-operation of the organized Bar. The school- 
men can accomplish it only ultimately; and lacking 
practical experience, they will work most effectively 
in co-operation with the organized Bar. 
Commissions have been created in a few juris- 
dictions, on the assumption that being clothed with 
a definite responsibility, and acting under the au- 
thority of the legislature or the executive, or both, 
they will give more attention to the work of exam- 
ining the law than unauthoritative committees of 
voluntary workers chosen by the bar associations, 
are likely to feel obligated to give. There is some- 
thing in that idea, of course; but on the other hand 


a danger in commissions is that they will limit to 
strictly the scope of their authority. And certain! 
they lose most of the general assistance whic 
would be accorded to the membership of c t 
tees of the Bar. We all are inclined to 
sponsibility to those on whom it 
placed; and once a commission is 
3ar will feel no personal responsibility 
as it progresses, or even when it 
whereas committees selected by the 
port to the Bar, and the Bar must 
for the work before offering it for th 
approval of the public. 

And what a field of usefulness 
Think what it would mean in elevating 
of the profession in the public eye, 
nounced in each state that the Bar Associati: 
decided to devote all its talent and sch 
energy to studying the laws and the a 
of justice in the state, in order to 
what, if any, respects the administration of 
could be improved. Think what it would mea: 
the Bar, if after having determined what 
might be needed in the law, they should annot 
their conclusions to the public, and ann 
determination as an organization 
recommended changes until they s! 
lished by the courts and the legislaturé 

In a very few of the states, such a 
Bar Association has begun. Eacl 
will see more state bar associations ur 
And I believe the time is not far distant 
state bar association will recognize 
fully that the public will look natura 
as the guardians of the law 
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Automobiles and Compulsory Liability Insurance 


By W. J. 


years the legislatures 

have given considerable attention to the 

question whether and drivers of 
motor vehicles should be compelled, before being 
permitted to drive, to give proof that claims for 
damage arising out of the operation of such vehicles 
for which they are legally shall be 
satisfied. 

Insurance for the satisfaction of damage done 
by common carriers is no new idea. At least forty 
states make such insurance, in one form or another, 
compulsory. The constitutionality of the principles 
involved in the imposition of such a duty on taxicab 
operators was upheld by the Supreme Court of the 
United States in 1924 in the case of Packard v. 
Banton.’ Statutes imposing a similar duty on own- 
ers and drivers of private cars are not as common 
and are of more recent origin. Fourteen States 
have, however, enacted statutes dealing with this 


lew 


URING the last 


owners 


responsible 


1 264 U. S. 14 


HEYTING 


question. Of these, six, namely, New York, New 
Jersey, Rhode Island, North Dakota, California and 
lowa, passed their acts on the subject 1929.2 
Space forbids an analytical consid 
their provisions in this article except in 
they relate to the payment of past d 
conditions upon which the duty to 
depends, the nature and amount of 
quired, the sanctions provided for the 
of such requirements and the inducemen 
cise greater care. The very important 
rights and remedies given to injured per 
against the insurer or other person giving the se- 
curity and the conditions imposed by statute on 
liability insurance policies, require special consid- 
eration and cannot here be gone into 
Wisconsin, Iowa, Virginia, and New Hamp- 


2. It is of interest also to note that a bill dc g with the same 


subject passed its second reading in the H use 
English Parliament on Feb. 12th of tl 
LXIX, p. 140 
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vy York, Vermont, Connecti- 
ew Jersey and Massachusetts 
pect, more adequate protection to 
They are not intended to be 
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to property caused by the operation 
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vision provides that subject to this limit for each 
person payment of $10,000, is deemed a satisfaction. 

Virginia had earlier provided for a more direct 
way of securing the payment of a judgment. The 
Virginia statute provides :* 


“any person violating any of the provisions of this chapter, 
shall be liable for damages actually incurred by reason of such 
violation ; and the justice issuing the warrant may . . . require 
the owner, driver or party in charge of the car, to deposit with 
such justice a sum in cash or property sufficient to pay cost 
and probable damages, or may require bond, with sufficient 
surety, to pay such judgment as may be awarded... . 

“If no such deposit is made or bond executed, the machine 
may be seized and impounded ... and ordered sold to pay 
such judgment. . . 

“But any impounding or seizure of any motor vehicle by 
virtue of this act, or sale thereof hereunder, shall be subject 
to all valid and properly recorded liens thereon, and such lienor 
shall not be liable for any costs incident to the seizure of such 
motor vehicle. 

“It shall be a valid defense in all proceedings under this 
act for the owner of such motor vehicle to prove that the said 
motor vehicle was being driven or used without his knowledge 
or consent, express or implied, but the burden of such proof 
shall be upon such owner. 

It is to be observed that this Act not only im- 
poses a liability for damages resulting from the 
violation of certain statutory provisions, upon the 
person guilty of such violation, but also makes the 
owner liable to the extent of the value of his car, 
where the damage is done by some other person, if 
such person drives with the owner’s knowledge and 
consent and fails to provide the bond or deposit re- 
quired by the Act.® 

New Hampshire has a statute’ which achieves 
substantially the same result, though its procedural 
provisions are different. It provides that upon peti- 
tion in an action for damages the court shall make 
a preliminary inquiry into the question whether 
such accident was due in whole or in part to the 
negligence of the defendant and whether the motor 
vehicle was operated by the owner or with his con- 
sent. 

“If upon such enquiry as to the court seems proper the 
court shall find that such accident was probably due, in whole 
or in part, to the negligence of the defendant, and not due in 
whole or in part, to the negligence of the plaintiff or the plain- 
tiff’s intestate, the court shall order the defendant to furnish 
forthwith such security as to the court shall seem proper, to 
satisfy within thirty days after rendition of a final judgment 
in such action such portion of such judgment as shall not be 
in excess of five thousand dollars in regard to bodily injury or 
death and of one thousand dollars in regard to damage to prop- 
erty.” 

The hearing which the court gives on the peti- 
tion is summary and “the decision of the court 
upon said hearing shall be final,” * but neither the 
findings of the court nor the action taken by it can 
be referred to in any way or be given in evidence 
at the subsequent trial.” 

Until such security is given, the license to oper- 
ate and the registration of all vehicles in the name 
~ % Virgtals Code of 1924, $2146. 

8. It was held by the Supreme Court of om | in Cohen v. 
Meador (1916), 119 Va. 429, that the owner could not be made liable 
in an action brought against him unless the car was being driven by 
servant in the course of his employment. This case, however, is no 
authority for the proposition that his car cannot be seized under this 
section (which was not consi by the court and under which the 
action was not brought) unless driven by himself or his servant acting 
in the course of his employment; though it would appear that his or 
could not be seized unless driven with his knowledge and consent. On 
this question see discussion of Michigan Statute involving a similar 
point W. J. Heyting: Automobiles and Vicarious Liability, XV1 
Bar Asse, J., p. 225. 

On’ the question whether the consent required is a general or a 
J. ayy Automobiles and Vicarious Liability, 
225, and Kerns v. Lewis, 224 N. W. 647. 
H. Lews of "087, ch. 54. 
N. H. Laws of 1927, ch. 54, $8. 


N. H. Laws of 1927, ch. 54, $7. 
N. H. Laws of 1927, ch. 54, $8. 


ae consent see 
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of the person directly liable, as well as the license 
to operate and the registration of all vehicles in the 
name of the owner, if the vehicle with which the 
damage was done was driven with his consent, are 
suspended." 

It will be observed, therefore, that the owner 
is under certain circumstances made to suffer in 
Iowa and Virginia as well ius in New Hampshire 
though he may not in any way be responsible for 
the damage. 

Security for Future Damages 


The Acts of North Dakota, Minnesota, Maine, 
California, New York, Vermont, Connecticut, 
Rhode Island, New Jersey and Massachusetts, as 
has already been indicated, go further than those 
so far considered, and require security for the satis- 
faction of damages that may occur in the future. 
The conditions upon the happening of which the 
giving of security in respect of future liability is 
required by North Dakota and Minnesota, are not 
materially different. 

North Dakota provides’® that every 
who has been convicted of certain offenses arising 
out of the operation of a motor vehicle, shall be 
required to secure and file with the registrar of 
motor vehicles before again driving a motor vehicle 
after such conviction, security to pay all lawful 
claims against him which may arise out of the oper- 
ation by him of his car. The Minnesota statute 
contains similar provisions.’® 

The duty to give security is not imposed upon 
a driver who is only liable for damages in a civil 
action, nor is it vicariously imposed on the owner. 

By the law of Maine,"’ if a person has been 
convicted of certain motor vehicle offenses, the 
Secretary of State must require him to furnish proof 
of financial responsibility to satisfy any claim for 
future damages by reason of personal injury to or 
the death of any person, and for damage to prop- 
erty. The statute goes further, however, and au- 
thorizes the Secretary of State to visit the sins of 
the driver upon the owner,"* for he may require the 
latter instead of the driver or both, in his discretion, 
to give the required security. Though the duty to 
give evidence of financial responsibility does not 
arise unless some motor vehicle offense has been 
committed, the Act goes further than those of Min- 
nesota and North Dakota, in that it has a provision 
similar to that of the Wisconsin and Iowa statutes, 
whereby the license to drive or the certificate of 
registration of any person or both, is suspended 
when a final judgment in a civil action has been 
rendered against him, “until such judgment is fully 
satisfied of record.” *® 

In California proof of financial responsibility is 
only required where a civil judgment has been ren- 
dered. California” requires proof of “his ability to 
respond in damages” only from 


person 


“any person in the event of his failure to satisfy every judg- 
ment within fifteen days from the time it shall have become 
final, rendered against him by a court of competent jurisdiction 

14. N. H. Laws of 1927, ch. 54, $§3 and 
15. N. D. Laws 1929, ch. 168, §1 

16. Laws of Minn., 1927, ch. 412, §61(b) 

17. Laws of Maine, 1929, ch. 209, §1 

18. The language of this provision [“‘from the person in whose 
name such motor vehicle (with which the offense has been committed) 
is registered”], is broad enough to permit the requirement of proof 
of financial responsibility from an owner even though the offense giv 
ing rise to the requirement is committed by a person who has stolen the 
car. 

19. Laws of Maine, 1929, ch. 209, §8 

20. Gen. Laws of Cal., 1929, Title 379, $73(¢) 





in this or any other state, or in the district courts of the Unit 
States, for damages on account of personal injury, or dama 
to property in excess of one hundred dollars resulting from 

ownership or operation of a motor vehicle by him, his ag 








or any other person with the express or implied consent of 
owner.” 
A judgment is deemed to have been satisf 
dS 


for the purposes of the section** under conditions 


expressed in the same words as those provided 
the Iowa statute already discussed. 

Where personal injury has been done, proof 
financial responsibility is required regardless 
how trivial the injury is, while where onl 
damage has been done, no proof is required unless 
the extent of the damage is in excess of one hur 
dred dollars. 

New York* requires proof of financial respo: 
sibility not only from every person who fails, und 


y propert ¥ 


conditions in all material respects in the sa 
words as those of the California Act, to satisfy 
final judgment which may be rendered by “a « 
of competent jurisdiction in this state,” but 


from every person who has been convicted of cer 

tain specified offenses. Since New York also in 
poses on the owner liability for damage by a person i 
who drives his car with his consent** and provides : 
for specified amounts, the payment of which 


deemed to fulfill a judgment, in words identical 
with those of the California Act, the conditions 


precedent to the requirement of proof of financia 
responsibility of these two states are, as far as civ 
judgments are concerned, the same. 
Vermont*® and Connecticut” require 
financial responsibility to satisfy any claim for dan 
ages” by reason of personal injuries or damage 
property from every operator who has 
victed of certain motor vehicle offenses as well 
from every operator involved in an accident, wh 


“pro yt 
I 








in the opinion of the commissioner was, in th : 
words of the Vermont statute “at fault” or in th : 
words of the Connecticut statute, “responsible i ; 
whole or in part” for the accident. The duty t 
give such proof only arises when some injury is “ 
done to a person, or damage is done to property ¥ 
to the extent of $75 in Vermont, and $50 in Con 
necticut. It is imposed by both the Vermont and 
Connecticut statutes not only in case of civil liabil 
ity but also in certain criminal cases upon th 5 
owner as well as upon the operator. The Vermont 
statute, however, provides that it shall not be im ; 
posed on the owner unless “his motor vehicle at — 
the time of the accident was being operated by him- § 
self, a member of his family, his employee, or 
agent.” 

Vermont further imposes the duty to give 
proof of financial responsibility upon 
“any person against whom there is an outstanding unsatisfice 
judgment of a court of competent jurisdiction within this state 3 
for damages arising out of a motor vehicle accident and base 
upon any violation of the provisions of the Motor Vehicle Act 

Rhode Island requires** “evidence of financial 
responsibility” from the operator or owner or both 

21 The owner is made liable for damage done y th eratior . 
of his car by any person who drives it with his consent by Gen. Law 
1929, p. 566, Civil Code 1929, §1714-1/4 

22. Gen. Laws of Cal 1929, Title 879, §73(g) (1 

23. N. Y. Laws 1929, ch. 695, §94-(a) and It is to be note 
also that §94(b) refers to §314 “of this chapter.”’ Tt hapter « 

The provision is fortunat mat 





tains no such section. 
24. N Laws 1929, ch. 54, §59 

5. Vermont Laws 1929, No. 76, $1 

5. Conn. Pub. Acts 1929, ch. 300, §1 

Vermont Laws 1929, No. 76, §1 

8. R. I. Acts 1929, ch. 1429, §1 
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operator has been convicted of 
ertain offenses,”® (b) whenever upon investigation 

shall appear to the board of public roads that the 
perator shall have violated certain other provisions 


a) whenever tl 


f the Act and® (c) whenever the applicant to be 
registered as owner is under twenty-one years of 
ige.*4 The bi may also require such evidence 
from any person who applies to be registered as 
transferee of a car when it appears to him that the 
transfer is made to evade the act, and from any per- 
m whose license has for any reason been seized, 

suspended, or oked.* 
It is noteworthy that this Act delegates to an 


idministrative authority the duty of determining 
hether certain statutory provisions have been 
violated and whether a transfer is bona fide or not. 

New Jersey requires™ Lager of financial re- 
ponsibility” from any person who has been con- 
icted of certain motor vehicle offenses, “or who, 


A 


vhile operating motor vehicle, shall have been 
yncerned in any motor vehicle accident resulting 
in the death of, or injury to, any person, or damage 
to property to the extent of at least one hundred 
lollars ($100) or from the person in whose name 


such motor vehicle is registered or both.” In New 
Jersey the duty is imposed on any operator “con- 
erned in” any accident irrespective of whether he 

legally liable therefor or not. Moreover, where 
injury is done to a person, the duty arises irre- 
spective of how trivial the injury is. 

All the statutes so far considered make the 
luty to furnis idence of financial responsibility 
lepend upon the happening of an accident or the 
commission of some offense. They do not, with the 
exception of the Rhode Island Act, in so far as it 
requires security from minors who apply for regis- 
tration, impose a duty to give security until after 
an accident has occurred or some offense has been 
committed. 


Massachusetts has in this respect the most ef- 


fective statute. This Act** provides that the regis- 
trar of motor vehicles shall require evidence of 
financial responsibility from every person applying 
for registratior his car, as a condition precedent 
to granting such application. The effect of the Act 
is to safeguard the public against the financial irre- 
sponsibility of every owner and to insure recovery 


in every case where the car is being driven by the 
owner or with his consent irrespective of whether 
the owner or driver has ever before done any dam- 
age or been convicted. 

Nature and Amount of Security 


The req glen nt to give evidence of financial 
responsibil can only be satisfied in North Da- 
kota® od ‘Minn sota®® by entering into a bond, 
conditioned for the payment of future judgments 
rendered against the person furnishing the bond. 
In all the other states the requirement can be satis- 
fied either by the giving of such a bond or by enter- 
ing into an insurance policy which is subject to 
certain prescribed conditions. These conditions 





vary considerably in the different states. They 

Bes 1429, §2 

80. op. cit 

31. op. cit 

82. op. cit 

33 N. J ) h. 116, $1. 

34. Mass 90, §34-B. This act was discussed by 
Prof. J. P. Cha Am. Bar Assn. J., Vol. XII, p. 49. It was 





Id constituti vir of Justices (1925) 251 Mass. 569. 
35 ewe of N. D. 1929, ch. 168, §1 


86 Laws of Minn. 1927, ch. 412, $61(b) 


vitally affect the interests of injured persons for 
whose protection such insurance is primarily in- 
tended but cannot be here considered. 

All these states except Vermont and Rhode 
Island also allow the alternative of depositing a sum 
of money. Rhode Island instead allows a state- 
ment to be made under oath by the person required 
to give the security, setting out his assets and liabil- 
ities and showing that he is able to meet any claim 
which may be made against him. Vermont has no 
corresponding provision. 

Although in every state except North Dakota 
and Minnesota, where the requirement to give se- 
curity depends on the conviction for some offense, 
alternative methods of satisfying such requirement 
are given, it would seem, in view of what was said 
by the Supreme Court of the United States in 
Mountain Timber Co. v. Washington™ that whatever 
the needs of some owners might be, the Constitu- 
tion does not require that such alternative methods 
be given, provided the single method stipulated is 
not unreasonable. This view gains support from 
what was said in Packard v. Banton.* 

The bond required by North Dakota® 
sonal or surety bond,” that required by Minnesota™ 
is an indemnity bond with approved sureties. 
Maine,** California,“* New York,** New Jersey,** 
and Connecticut® require a bond of a surety com- 
pany or a bond with individual surety owning real 
estate, while Vermont,*? Rhode Island** and Massa- 
chusetts® require the bond of a surety company. 

The bond required by North Dakota® is for 
the payment of $2,000; by Minnesota™ for $2,500, 
and by Maine™ for $5,000, for injury to or death of 
any person and for $1,000 for damage to property. 

California,** New York,®* New Jersey, Ver- 
mont®® and Massachusetts™ require a bond for the 
payment of $5,000 for injury to or death of any one 
person, and $10,000 for injury to or death of more 
persons than one in any one accident. These states, 
except Massachusetts, which does not require se- 
curity for the satisfaction of property damage, also 
require a bond for the payment of $1,000 tor prop- 
erty damage. Connecticut® requires a bond for the 
payment of $10,000 for death or personal injury, 
and $1,000 for property damage and Rhade Island™ 
requires a bond for $11,000 for the payment of any 
final judgment. 

The amounts in which persons must be insured 
to satisfy the requirements of Maine,” California, 


is a “per- 


87. R. I. Acts 1929, ch. 14289, §7. 

88. 248 U. S. 219. Though this case arose under a workmen's 
compensation act, no different principle is involved. See however Opin- 
ion of Justices, Mass. Senate Paper No. 895 (Apr. 15, 1980), p. 11 


seq. 

39. 264 U. S. 140. See also, In re Cardinal (1915) 170 Cal. 619, 
and State v. Seattle Taxicab Co. & Transfer . a 90 Wash. 416 
at 426, cf. Footie wv. Hastings (1923), 307 Ill. 

40. Laws of N. D. 1929, ch. 163, . 

41. Laws of Mina. 1927, ch. 412, §61(b). 

42. Laws of Maine 1927, ch. 210, §2; 1929, ch. 209, $1. 

43. Cal. Gen. Laws 1929, No. 879, §36-1/2. 

44. N. Y. Laws 1929, ch. 695, §94(c). 

45. N. J. Laws 1929, ch. 116, §2 

46. Conn. Pub. Acts 1929, ch. 800, §2. 

7. Vermont Laws 1927, No. 81, §2. 

48. R. I. Laws 1929, ch. 1429, §7. 

49. Mass. Stat. 1928, ch. 90, §34-A. 

50. Minn. Laws 1927. ch. 412, §61(b). 

51. Maine Laws 1927, ch. 216, $2; wey ha 209, $1. 

52. Cal. ._- Laws 1929, No. 379, §36 

53. N. Laws 1929, ch. 695, $94(c). 

564. N. i Laws 1929, ch. 116, $1. 

55. Vermont Laws 1929, No, 76, §1. 

56. Mass. Stat. 1928, ch. 90, §34-A. 

57. Conn. Pub. Acts 1929, ch. 300, §1. 

58. R. I. Acts 1929, ch. 1429, $7. 

59. The acts and sections dealing with amount of insurance and 
deposit are the same as those dealing with the amount of the bonds 
already dealt with, to which reference can be had. 
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New York, New Jersey, Vermont, Connecticut and 
Massachusetts are the same as those specified for 
the bonds provided for in those states. The insur- 
ance required by Rhode Island is likewise in the 
sum of $5,000 for one person injured, $10,000 for 
injury to two or more persons and $1,000 for prop- 
erty damage. 

The amount of the deposit required in Maine 
and Connecticut is left to the discretion of the 
Secretary of State, the amount required by Cali- 
fornia is $11,000 and that required by Massachusetts 
is $5,000. The amount required by New York and 
New Jersey are the same as those specified for the 
bonds required in those states. 

The statutes of New York” and California,” 
dealing with the amount of the bond or insurance 
required are not happily worded. New York pro- 
vides : 

“Such motor vehicle liability policy, or bond, or such 
money or collateral deposited, shall be furnished ... in the 
amount of five thousand dollars for personal injury to or death 
of any one person, and subject to the aforesaid limit for each 
person injured or killed, of at least ten thousand dollars for 
such injury to or the death of two or more persons in any one 
accident.” (Italics mine.) 

The California Act™ is similarly worded. This 
provision is open to the same criticism already 
made of the Iowa Act. 


Enforcement of Requirement for Security 


It will be observed that in general the states 
require $5,000 security for injury to any one per 
son, subject to a limit of $10,000 for injury to more 
than one person. This, of course, is not a limita- 
tion of liability. It is, rather, a maximum of se- 
curity, and in this sense it is a significant indication 
of what the states will insist upon as adequate pro- 
tection for the public. 

The sanction provided by North Dakota® to 
enforce its requirement for the giving of security 
consists of a fine: That provided by Minnesota,” 
Maine, California,“° New York,®* Vermont,®* Con- 
necticut, Rhode Island, °° and New Jersey™ con- 
sists of the suspension of the license to drive, or of 
the registration of all vehicles in the name of the 
person required to give the security or both. 
Massachusetts" refuses to give a license in the first 
place until security is given. 

Inducement to Exercise Care 


All the states whose statutes have been con- 
sidered, except California, Rhode Island and Massa- 
chusetts, provide either that their requirements for 
security shall only be imposed for a limited period 
or else that they may be cancelled after a period 
varying from one to three years, upon certain speci- 
fied conditions having been fulfilled. Under the 
statutes of California, Rhode Island and Massa- 
chusetts the requirement for security continues 
permanently, after it has once become effective. 
This is clearly more satisfactory for the person who 
is injured by a driver who, having merited a cancel- 
lation of the duty to give security, meets with an 
~~ 60. N. ¥. Laws 1929, ch. 698, §94(c) 

61. Gen. Laws of Cal. 1929, ch. 879, §86-1/2 
62. N. D. Laws 1929, ch. 168, $3. 

68. Minn. Laws 1987, ch. 412, §60(b). 

64. Maine Laws 1929, ch. 209, §1. 

66. Cal. Gen. Laws 1929, ch. 879, §73(g 

66. N. Y. Laws 1929, ch. 695, §98(b) 

67. Vermont Laws 1929, No. 76, $1(d) 

68. Conn. Laws 1929, ch. 300, §1 

69. R. L. Acts 1929, ch. 1429, $8. 


70, N. J. Laws 1929, ch. 116, $1 
Mass. Cum. Stat. 1928, ch. 90, §34(t 











accident and inflicts the injury. If, however, th 
insurer Cannot increase the premium according 
the number of occasions upon which the insure 
has become liable in damages, it may well be argue 
on the one hand that there is no incentive for th 
insured to be less careless and on the other that 
premiums generally must be raised, to the loss « 
careful drivers, in order to enable the insurer t 
meet every claim against the reckless as well 
against the careful driver. 

Connecticut” has met these objections by pri 
viding that the commissioner shall classify all per 
sons required to give proof of financial responsibil 
ity into three classes according to the seriousness: 
of the offenses, injuries or damages for which they 
are in whole or in part responsible. Those respon 
sible for the least serious offense, injury or damage 
are charged at the lowest premium, which is t 
per cent more than the standard rate which persons 
have to pay who have never been convicted of any 
offense or been held responsible for any injury or 
damage. Those coming within the middle class arx 
required to pay twenty-five per cent more than the 
standard rate, while those responsible for the most 
serious offenses, injury or damage must pay fifty 
per cent more than the standard rate. When any 
person has been paying at any given rate for twelv« 
months, and has not during such time been con 
victed of any motor vehicle offense nor been in 
volved in any accident, he may during the follow 
ing twelve months pay premiums at the next lower 
rate. From year to year he may in this way reduc: 
his premiums to the standard rate. 

If on the other hand, a person who has not 
been paying at the highest rate violates some rele 
vant statutory provision or is involved in some 
accident, which would render him liable, if he were 
paying the standard rate, to pay at some higher 
rate, then he becomes liable to pay at such higher 
rate. 

In this way the insured is given an incentive to 
be careful while the burden of paying damages 
awarded against reckless drivers is not distributed 
among those who are prudent. 

On the question of the constitutionality of the 
statutes considered. The fact that an act imposing 
a duty to give security on owners or drivers of taxi- 
cabs, which, being in the nature of public utilities, 
are peculiarly the subject of regulation, is consti- 
tutional, is of course, not conclusive. While as was 
pointed out in Packard v. Banton," the use of public 
streets “for purposes of gain is special and extra- 
ordinary, and generally, at least, may be prohibited 
or conditioned as the legislature thinks proper,” it 
is by no means so clear, notwithstanding what was 
said in State v. Mayo"™ and People v. Rosenheimer"™ 
that the use of the roads for the ordinary purposes 
of traffic can be so prohibited. The conclusion of 
the Supreme Judicial Court of Massachusetts on 


this question was expressed in the Opinion of the 
Justices” as follows 
“While the power of the Legislature over common carriers 


on highways is in general more comprehensive than over the 
travellers, these decisions go far towards supporting the validity 
of a statute requiring security from all owners of motor vehicles 
against injury, caused by negligence in their operation, to 
other travellers on the ways.” 





72. 1 Conn. Pub. Acts 1929, ch. 300, $4 
73 264 U. S. 140 

74. (1909) 106 Maine 62 

75. 200 N. Y. 115. 

76 251 Mass. 569 at 599 
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more than a profound regard and great affection, I 
am fully qualified. 

In the main, therefore, I shall make very little 
reference to him as a lawyer, or rather, his life and 
practice as a lawyer. What he was and what he 
did in that relation may be taken for granted. The 
personal, friendly relation we all learned to so love 
and prize is what will engage me. 

It is not much of a cause or a very great insti- 
tution that is but the lengthened shadow of a man, 
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the didactic statement notwithstanding. Pioneers 
and leaders stand in the van and are often recog- 
nized as identified with causes and institutions so 
that at first thought it may give some semblance to 
the quoted dictum. Usually, however, a stream is 
a better illustration of a cause or an institution. 
Some one man there may be who is the principal 
spring with others as contributing until all the 
tributaries make a noble river. 

The American Bar Association is but fifty-two 
years old. We had with us and of us until about 
three years ago three of the founders, and the last 
one of these left us but this year. They lived to 
see it grow far and away beyond their hopes and 
expectations, and I doubt not, in some things as it 
would be but natural, their desires. It has certainly 
outdistanced the most optimistic views even of 
those who brought it in being. It doubtless there- 
by has of necessity lost some of the intimate friend- 
liness of lesser days. So while they were most 
potent in its growth and strength after they had 
given it life, it was and is, as they would insist, 
more than an elongation of the shadow of any or 
all of them. 

The three remaining founders concerning 
whom I ‘have spoken, Simeon E. Baldwin, of Con- 
necticut; Alfred H. Hemenway, of Massachusetts 
and Francis Rawle, of Pennsylvania, were at our 
Denver meeting in 1926 elected life members. All 
of these were in close touch with the association 
at all times and Mr. Hemenway was a member of 
the Executive Committee from 1890 to 1899, Gov- 
ernor Baldwin from 1872 to 1880, and President in 
1890 and 1891. Mr. Rawle was the first Treasurer, 
continuing from the organization in 1878 to 1902, 
when he was elected President, and was President 
in 1902 and 1903. While after that he had ao offi- 
cial connection with the Association it is probably 
true that no one member has been more regular in 
his attendance upon the meetings of the Associa- 
tion than has Mr. Rawle. It seems to be a notable 
thing that in the history of the Association it has 
elected but three persons to serve as Treasurers: 
Mr. Rawle, from the organization until 1902; Mr. 
Frederick E. Wadhams, as his successor, until his 
death in 1926; and our present one, Mr. John 
Howard Voorhees, since then. For the first twenty- 
six years, twenty-five as Treasurer and the twenty- 
sixth as President, he was always present. How 
many, if any, of the others he missed, I do not 
know. None if it could be avoided. So far as I 
recollect, I never noted this absence at any meeting. 
Gently counselling, never obtrusive in his views, 
never dictatorial, he was long the most honored of 
our former officers. The prized possession of the 
Association, the carpenter’s mallet, which he pur- 
chased for seventeen cents, I think it was, from a 
shop at Saratoga Springs, for a gavel for the first 
meeting, which is always used at our meetings, was 
hardly more regular. That gavel, you remember, 
was, at the Denver meeting in 1901, banded by the 


Colorado Bar in virgin silver taken from the 
Colorado mines. When we met there again in 


1926 they enhanced this by using virgin gold from 
these mines to further beautify it. Above and be- 
yond all this, however, it is enriched by invisible 
and priceless gems of jewelled memories which 
make it of a value by which there is nothing it can 
be measured. 

Francis Rawle was born at Freedom Forge in 
Mifflin County, Pennsylvania, the son of Francis 





William Rawle, the Master of the Freedom Forg¢ 
and Louisa Hall Rawle, August 7th, 1846. In thos 
days the Master would always live at his forge 


his foundry. The personal contact was deem: 
essential between Master and men. Its name p 
sibly had reference, as so many of our New Jersey 
and Pennsylvania forges did, to its work for revolu 
tionary purposes, or at least some inher: 
from. I do not know, of course. 

His ancestry was of that great 
lish Friends, who founded New Jersey 
sylvania. The immigrant, Francis Rawle, with 
son Francis Rawle, Jr., came to Philadelphia 

















1686 in the ship “Desire” from Cornwall in Eng 7 
land. In 1725 the son Francis came to the bar. H: : 
was a member of the governing body of Philadel Hl 
phia under the Penn Charter, a Judge and for many 
terms a member of the legislature. He was t 
great grandfather of our Mr. Rawle J 

Mr. Rawle was married to Miss Margaretta ( 
Aertsen in 1873. She died in 1894. They had t 
sons who survived him, Francis Rawle, Jr. and 
Henry Rawle. He regretted that neither son had 
entered the law to continue the name hich for a a 
century and a half had ornamented Philadelphia ; 
legal annals, but had hopes that one or both of | 4 
grandsons might do so as they became old enough 4 

Once, when Mr. Rawle was a guest at my 4 
home, I called his attention to a letter from Robert 2 
Morris, the financier of revolutionary fame, in my 4 
collection, written March 12th, 1798, whi in the . 
debtors’ prison in Philadelphia, to his friend Joh q 
Nicholson. In this he makes some reference t : 
what Mr. Rawle had told him in regard to som: 
legal procedure, and said: “Your great grand 
father, was he not?” He replied: “No, my grand 
father. My father was born in 1795. My grand 
father William was admitted to the bar in 1783 an 
established a Law Office which has ever since bee! 4 
maintained by a Rawle. My grandfather was a 3 
friend of Washington and a frequent visitor to hin ; 
while he was living in Philadelphia as President A 
At times he took my father as a small lad.” Was fi 
this not getting back to the beginning? Only one 
generation and back to the first Presider 

3y Washington’s appointment Mz: Rawle 3 
served as United States District Attorney for Pen: ; 
sylvania and thrice refused the proffered appoint : 
ment as Attorney General. He did, I think, at on ‘ 
time serve also as Attorney General for Pennsy! 4 
vania. This grandfather was for a time a student 
at the Inns of Court in London 

Mr. Rawle studied at Phillips Exeter Academy 
and from there went to Harvard University, from | 
which he was graduated with the Class 1869 as i 
A.B. and then entered Harvard Law S 1 and | 
was graduated as LL.B. in 1871 and took his A.M : 
degree in 1872 at Harvard. He was always 
tensely interested in his college life and in every 
thing concerning Harvard. He was much interested 
in athletics and played on the baseball team—one : 
of the earliest of college teams. I think the two ] 
terms of six years each, the limit for one person to 
serve, from 1890 to 1902, as one of the Overseers of ' 
Harvard University, was one of the experiences he ; 
most greatly cherished. Those recollections and iq 
the things incidental thereto were among his fond ie 
est remembrances. He was most loyal to his Alma \4 
Mater. He did not enjoy the severed athletic re i 


lations between Princeton and Harvard, for he, too, 
was very fond of Princeton, for he ha 
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ily and friendly, with Princeton from boyhood. 
He was admitted to the Philadelphia bar in 
871 and from that time continuously to literally 





moment of death he was engaged in the 


ve practice his profession. 


He was the author of a great number of articles 


gal and his al subjects published in jour- 
and reviews from time to time and in 
chures. He vrote a life of the Secretary of 


Edward I ngston. A great work he did 
is three revisi of Bouvier’s Law Dictionary, 
1883, 1898 and 1913. He told me not long be- 

his death he had many thousands of notes for 
ditional revisio1 It is no more my purpose to 
He was con- 


By review as a writer than as a lawyer. 
uous in both respects. 
[he tendency of the older ones who have held 
gh place to patronize the present day and com- 
i re unfavorably the present with the past, was 
gularly absent him. He was not adversely 
4 ritical of the present. From this characteristic 


he have a so much better time,— 
; also did his associates,—which in no small meas- 
ire added to his popularity. From his national 
ttees and Commissions he gained 

juaintance in legal circles abroad. This helped 
ike the journey abroad which he made with the 

r Association 1924 particularly agreeable to 


f his not only did 


rvices On Commi 


mM. 
It has been a time-honored custom to ask for- 


er Presidents of the Bar Association to preside 
er different sessions of our meetings and -on 
iny formal occasions when our guest has been 
distinguished foreigner he has done this with 
reat grace and dignity. 


nition whatever, having con- 
nsultation in his apartment in 


With no pre 
uded a business 


Philadelphia, his head dropped forward and he was 
lead, January 28th, 1930. 
z I am sure that the news of his death came with 
z sense of persor bereavement to many thou- 
S sands in our association, as it did to me. He was 


» virile, so interested, so kindly considerate, so un- 





ssuming, that no one recognized the toll of years. 
fe was so alive. At all times and under all cir- 
cumstances he was the cultivated, scholarly jurist, 

4 ipholding to the highest the principles of the pro- 

; ssion he loved and which he ornamented. He was 

} ne who had long since learned and practiced that 

i isdom of the ancient Hebrew King in his sum- 

j ation of knowledg He that hath friends must 

} how himself friendly. It was nothing he had to 

hool himself in. It came naturally and spon- 

3 inecusly. We shall greatly miss his stately, 

: gnified, courteous presence, his pleasant smile, 

; s kindly word. Our meetings will be sensible of 

j mething genial missing. 

After I have said all that I can it seems to 
e it is much less than what is contained at the 
ead hereof. It is the only patent of American 
bility. Nor would he himself, I fancy, wish for 


higher—could he have one?—for a monumental 
nscription than tl Francis Rawle, Gentleman. 
1930. 


0 Clr bea aR 9 


April 2nd 


Princeton, New lerse v. 








Yale Investigation of Automobile Accidents 
Progressing 


ROGRESS in the automobile accident investi- 

gation being conducted by the Yale Law School 
is reported by Dean Charles E. Clark. The investi- 
gation is being made for the Committee to Study 
Compensation for Automobile Accidents, made up 
of nationally known lawyers acting under the 
auspices of the Council for Research in the Social 
Sciences of Columbia University. 

This committee was organized about two years 
ago to study the whole problem of automobile acci- 
dent liability and particularly the possibility or 
feasibility of the compensation scheme. 

“The legal system for determining automobile 
accident liability,” said Dean Clark, “developed dur- 
ing the days of the horse and buggy, is now severely 
taxed to adjust itself to this twentieth century prob- 
lem. The congestion of automobile accident cases 
in the courts is leading to serious delays in the 
general administration of justice. The difficulty, 
uncertainty and expense of accident litigation, the 
failure of compensation in many proper cases, the 
payment of large sums in other less deserving cases 
and the economic loss and personal hardship which 
result from many automobile accidents are other 
features of the problem. 

“Suggestions for reform include the Connecti- 
cut plan for requiring insurance from all those who 
have shown by participation in accidents or by 
violation of the motor vehicle laws that they are 
not safe drivers; and the Massachusetts plan of 
compulsory insurance for all motorists. Some 
lawyers and writers have also advocated the exten- 
sion to this situation of the principle of liability 
without fault or compensation as developed in the 
workmen’s compensation Acts.” 

The investigation being made includes re- 
searches to ascertain the laws of the various states 
and foreign countries, and the constitutionality of 
proposed changes. In several communities, court 
records are being studied to discover the effect 
of automobile accidents upon the general court 
business. Also, a case study is being made in sev- 
eral districts of all automobile accidents reported, 
to obtain an accurate picture of the nature, extent 
and duration of the injuries caused by automobiles. 
The Yale Law School is conducting researches of 
the court records and the accident case study in 
New Haven for the committee. 

The chairman of the Committee to Study 
Compensation for Automobile Accidents is Mr. 
Arthur A. Ballantine, a leading lawyer of New 
York City. Other members include Henry W. 
Taft of the New York Bar, Victor J. Dowling, 
presiding Justice of the First Department Appel- 
late Division Court of New York City, William 
Draper Lewis of Philadelphia, Director of the 
American Law Institute, City Court Justice Bern- 
ard L. Shientag of New York City, Judge Horace 
Stern of the Court of Common Pleas of Philadel- 
phia, Nathan Straus, Jr., state Senator of New 
York, Ogden L. Mills, Under-Secretary of the 
Treasury, Judge Robert S. Marx of Cincinnati, 
Ohio, Professor Joseph P. Chamberlain of Colum- 
bia, and other well-known lawyers and judges. 
The director of the study is Shippen Lewis, of the 
Philadelphia Bar. 
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Washington Letter 


Washington, May 8th. 


N May 5, 1930, Senator Norris introduced 
O Senate Bill 4357 to limit the jurisdiction of 


district courts of the United States, which 
was referred to the Committee on the Judiciary of 
the Senate. The measure provides “That the first 
paragraph of section 24 of the Judicial Code, as 
amended (U. S. C., title 28 41, par. 1), is 
amended to read as follows: 

“*First. Of all suits of a civil nature, at com- 
mon law or in equity, brought by the United States, 
or by any officer thereof authorized by law to sue, 
or between citizens of the same State claiming 
lands under grants from different States; or, where 
the matter in controversy exceeds, exclusive of in- 
terest and costs, the sum or value of $3,000, and (a) 
arises under the Constitution or laws of the United 
States, or treaties made, or which shall be made, 
under their authority, or (b) is between citizens of 
a State and foreign States, citizens, or subjects. No 
district court shall have cognizance of any suit 
(except upon foreign bills of exchange) to recover 
upon any promissory note or other chose in action 
in favor of any assignee, or of any subsequent 
holder if such instrument be payable to bearer and 
be not made by any corporation, unless such suit 
might have been prosecuted in such court to re- 
cover upon said note or other chose in action if no 
assignment had been made. The foregoing pro- 
vision as to the sum or value of the matter in con- 
troversy shall not be constructed to apply to any of 
the cases mentioned in the succeeding paragraphs 
of this section.’ 

“Sec. 2. The provisions of this Act shall not 
affect suits commenced in the district courts, either 


sec. 


originally or by removal, prior to its approval; 
all such suits shall be continued, proceedi 
therein had, appeals therein taken, and judgm: 
therein rendered, in the same manner and wit! 
same effect as if this Act had not been passed.” 

This measure would eliminate from the Judi 
Code the present clause of Paragraph First re 
ing “(b) is between citizens of different Stat 
thus taking away from the district origi 
jurisdiction based on diversity of citizenship. 1 
measure falls within the category of legislat 
proposing to limit the jurisdiction of the Fede 
Courts, which the Association has heretofore 
termined to oppose and has so instructed its Co 
mittee on Jurisprudence and law reform. T! 
Committee has considered the Norris bill. in a ve 
recent session, and adopted a resolution to opp: 
the same. 

On May 5, 1930, Senator Hebert, from tl 
Committee on the Judiciary, submitted a report 
H. R. 8574 to transfer to the Attorney General c 
tain functions in the administration of the Natio: 
Prohibition Act, to create a Bureau of Prohibiti 
in the Department of Justice, and for other pu 
poses, recommending the enactment of 
with certain amendments. The 
thereon was Senate Report 610. 

On May 2, 1930, Representative Vestal, fr. 
the Committee on Patents of the House Repr 
sentatives, submitted a report on H. R. 11852 
amending the Statutes of the United States to p1 
vide for copyright registration of designs. The r 
port was House Report 1372, and recommends that 
the bill be enacted. The bill gives the owner of 
design copyright, for certain periods and subject 
to certain limitations, the right to exclude othe: 
from selling or distributing manufactured product 
which embody or contain copies of or colorab! 
imitations made by copying the copyrighted desig: 
or any characteristic original feature thereof, i 
such manufactured products are in the same class 
as, or are similar to, the product to which th 


ourts 


the measu: 


report submitt 


copyrighted design has been applied or in whic! 
it has been embodied. 
The bill to permit the United States to be 


removal « 
R. 980, was 


party defendant in certain cases, for th 
Government Liens on Real Estate, H. 


passed by the Senate on April 14, 1930, with ar 
amendment made by the Senate Judiciary Commit 
tee in its consideration of the measure. The amend 
ment was in the nature of a substitute for th 


House bill, which will require the bill to be sent t 
conference between the two Houses, as it is highly 
improbable that the House will agree to the Senat« 
amendment without a conference. 

The Motor Bus Bill, H. R. 10288. to re; 
the transportation of persons in interstate and 
eign commerce by motor carriers operating on 
public highways, was favorably reported to th« 
Senate on April 14, 1930, by Senator Couzens fron 
the Committee on Interstate Commerce. The re 
port, which recommended certain amendments to 
the bill, is Senate Report No. 396. Senator Dill, for 
himself and other members of the Committee, pre 
sented a minority report, which was Part 2 of Re- 
port 396, favoring reasonable regulation of inter 
state bus traffic, but opposing the provisions of H 
R. 10288 that require the issuance of a certificate 
of public convenience and necessity by the Inter- 
state Commerce Commission as a condition prece 
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of motor busses engaged in 


Senate Judiciary 
May 10, 1930, to consider 


Al OL Lilt 


Senate 2497) to amend the 
lefine and limit the jurisdic- 
n equity, a for other pur- 


which has for its object limi- 


njunctions in labor disputes, was 


nittee to which it was re- 
bill recommended by the 


be given consideration by the 


April 11, 1930, before 


1 on 


he House Judiciary Committee 


999, and 10,000, to amend the 
features 
hearing 
title 


The 
under the 


receiverships. 
Committee 


slanc of the Association of the 


Jew York appeared before the 


measures which were 
Graham 

Mr. Fitzgerald, to 
sections in 
the House 


of the 


and supersede: 


l 
le, was passed by 


April 20, 1930. On April 
to the Senate Judiciary Com- 
ion and action. 


Re prest ntative Moore of Vir- 
R. 12056 providing for the 
listrict courts of the 
“That in all 
jurisdiction of the 
Inited States the trial, except 
be by jury un- 
in such manner 
court may pre- 


bi pr vides: 


by law, shall 


in open court, 


with the 
sanction 


whereupon, 
| 


nt counsel and the 


il shall be by the court without 


nent and sentence shall have 


effect in all respects as if the 


nd pronounced upon the 


. . 


force from its 
, Acts in conflict 
repealed.” The bill was re- 
Committee, and by 


tee of which Representative 


hairman. 


id. chairman of the sub-com- 


nd banking of the House Dis- 


nmittee, stated on April 19th 
were contemplated on the 
District of Columbia, H. R. 
smith, Chairman of the In- 
tee of the American Bar As- 
re the Committee when the 
held, in support of the meas- 
former hearings, the meas- 
witnesses and 


pleted The 


the former hearings are to be 


sideration of the 
the President signed H. R. 


Graham, to amend Section 





certain cases. 


“ 


case, instead of designating them as 
ants to the Attorney 
quired by statute. 


and authority which it indicated. 
lic No. 133, 
On April 28, 1930, Senator Lee S. 


MacCracken, Jr., enclosing a statement 


of the past Presidents of the American 


sociation, indorsing the appointment of 


firmation of Judge Parker. 


On May 7, 1930, pursuant to an agreement 
made in the Senate to vote on the question of con 
firmation of Judge Parker, a vote was taken which 
resulted in thirty-nine votes being cast for con- 
firmation and forty-one votes being cast against 
confirmation, so that the Senate rejected the nomi- 
nation of Judge Parker to be an Associate Justice 
Twenty-nine Republicans 
and ten Democrats voted for Judge Parker, while 
Democrats 
and one Farmer-Labor voted against Judge Parker. 
Three Democrats 
and five Republicans were paired in favor of Judge 
Parker with three Democrats and five Republicans 


of the Supreme Court. 


Seventeen Republicans, twenty-three 


Sixteen Senators were paired. 


paired against him. 


This action of the Senate brought to an end a 
long and bitter contest over the nomination and 
resulted in the first rejection of a nomination to 
membership on the Supreme Court in thirty-six 


years. 





New York Law Creates New Offense 


I J ITCH-HIKING and the practice of policemen, 
firemen and others in stopping automobiles to 
sell tickets to benefit affairs are made unlawful 


under a new traffic law enacted in New York. 


The act is the Bartholomew bill, recently ap- 
proved by Governor Roosevelt. As reported in the 
New York Times of April 26, the act provides: “It 
shall be unlawful for any person to stand in a road- 
way for the purpose of stopping a private vehicle 
to solicit rides from or to solicit from or sell to 


occupants of such vehicles.” 


The new law also forbids the erection of fake 
traffic signs near hot dog stands; prohibits the 
practice of college boys and others riding four or 
five or more in the front sezt; forbids automobile 
drivers from delaying a street car; and makes other 


provisions for safety in highway traffic. 


306 of the Revised Statutes so as to permit the At- 
torney General to designate special attorneys in 
The legislation was designed merely 
to permit the Attorney General to designate as 
“special attorneys” attorneys who are specially re- 
tained to assist the Government in the trial of any 
special assist- 
General,” as heretofore re- 
The former title had resulted in 
confusion and misunderstanding due to the prestige 
The law is pub- 


Overman 
presented to the Senate and had read into the Con- 
gressional Record, a letter from Mr. William P. 
which 
represented the sentiments, as individuals, of five 
Sar Asso- 
ciation and twelve of the officers and members of 
the Executive Committee of the American Bar As- 
Circuit 
Judge John J. Parker to be an Associate Justice of 
the United States Supreme Court, together with a 
telegram from Mr. Henry Upson Sims, President 
of the American Bar Association, favoring the con- 
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WAIVER OF TRIAL BY JURY 
The opinion of Mr. Justice Sutherland 
in the case of Patton et al vs. The United 
States, which is digested in this issue, clears 
up the question of the right of waiver of a 
jury trial in federal courts. While the learned 
Justice reaches his conclusion on the basis 
of the interpretation of the constitutional 
provisions involved, it is not without inter- 
est that the conclusion is in line with what 
most proceduralists in Criminal law, on gen 
eral grounds of effectiveness, regard as a 
sound position. 

In determining whether the right to a 
jury trial could be waived, within the dis 
cretion of the trial judge and with the con 
sent of the government representative in 
charge of the case, the Justice first took up 
the question of what is meant by the 
phrase “trial by jury.’”’ While the essential 
elements are plain, the re-statement of them 
in this important case has a timely interest. 
These elements, none of which can be dis- 
pensed with, are that the jury shall consist 
of twelve men, neither more nor less; that 
the trial shall be in the presence and under 
the superintendence of a judge having power 
to instruct them as to the law and advise 
them in respect of the facts; that the verdict 
shall be unanimous. Moreover, “these com- 
mon law elements are embedded in the con- 
stitutional provisions above quoted and are 
beyond the authority of the legislative de- 
partment to destroy or abridge.” 

This authoritative statement certainly 
bears directly on any plan to curtail the 
power of the federal judge to comment on 
the facts, as long as trial by jury in the con 
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[ts reaffirm: 
present 


stitutional sense is preserved. 
tion from this high source at the 
time may not unnaturally lend persuasion i 
support of the section in the Model Code ot 
Criminal Procedure, offered for state adop 
tion, which confers this general power oi 
instruction and comment on trial judges. It 
may even, in the present era when both 
Bench and Bar are more than usually awake 
to their privileges and responsibilities 
the Supreme Courts in some states where this 
power is withheld to consider whether the 
“trial by jury” which their constitutions 
give them are not the same in their essential 
elements as that in the federal courts. 

Such being the meaning of “trial by 
Jury,” the Court logically refused to admit 
a distinction between complete waiver of a 
a less num 


, CAUSE 


jury and consent to be tried by 
ber of jurors than twelve. This brought it 
to the crucial question of whether the jury 
was a right or a privilege which could be 
waived or a part of the frame of 
ment, which the defendant must have the 
benefit of, whether he wanted it or not. This 
is certainly an important question, as the 
court declared, and it is that it 
should have been presented to it for the first 
time after the lapse of so many years since 
the adoption of the Constitution. However, 
the decision by an undivided court puts the 
jury in its true historical and constitutional 
position and fortunately removes a miscon 
ception that has been generally current and 
has even found a certain measure of judicial 
support. 

The two constitutional provisions in 
volved are Art. III, Sec. 2, Clause 3, and the 
Sixth Amendment. The first speaks in an 
imperative style as to the trial of all crimes 
by jury and the second, practically contem 
poraneous, speaks in terms of privilege. The 
first step in the interpretation of the two 
provisions is to consult the’ historical back 
ground and also the.expressions of views con 
temporary with their creation. On 
points, the Court holds that “the record of 
English and colonial jurisprudence antedat 
ing the Constitution will be searched in vain 
for evidence that trial by jury in criminal 
cases was regarded as part of the structure of 
government as distinguished from a right or 
privilege of the accused. On the contrary, 
it uniformly was regarded as a valuable 
privilege bestowed upon the person accused 
of crime for the purpose of safeguarding him 
against the oppressive power of the King 


govern 


Strange 


these 
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the arbitrary or partial judgment of the 
rt.’ Thus Blackstone spoke, and later 
writing at the time when the adoption 
e Constit vas still in the memory 
ing met 
\gain, if kers of the Constitution 
rtained a different view and wanted to 
urther and 1 e the jury an integral and 
parable part of the court, instead of one 


ts instrumentalities, as the Court says, 


is strange that nothing to that effect 
oraneous literature or in 


f the de or innumerable discus 
: ns of the tit his is all the more re 
kable when e recall the minute scru 
to which « provision of the pro- 
ed Constituti as subjected. ‘The rea- 
ible inference is that the concern of the 
mers of the Constitution was to make 
ir that the right of trial by jury should 
ain inviolable, to which end no language 
s deemed tor perative. That this was 
purpose of the Third Article is rendered 
ghly probabl a consideration of the 
m of expression used in the sixth Amend- 
ent.” 
The further question of whether Con- 
ress has vested jurisdiction in the court to 
y the case without a jury is answered in 
e affirmative. The argument that it is 
gainst public p to allow the accused to 
aive the right trial by jury is disposed of 
S ina satisfactory manner, as will appear from 
reference to the digest of the case pub 
hed in another part of this issue. But 
rning for the ent from such consid 
erations to further practical consequences of 
e decision, it uld seem to give greater 
xibility to th cedure in Federal courts 
nd removes, where the proper waiver is 
ade, at least o1 round of mistrial. Fur- 
her, it may have a persuasive effect in some 
tates where the proposal to permit waivers 
felony cases is under discussion and is op- 
sed on the conventional ground that the 
istoric right of trial by jury may be in some 
iy impaired thereby. 
| THE JOURNAL’S NEW ASSOCIATE 
. EDITOR 


At the recent eeting of the Board of 
ditors in Washington former President 


urney E. Newlin was unanimously chosen 
fill the vacancy caused by the death of 
lr. John B. Corliss, and this election was 
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approved by the Executive Committee of 
the Association. 

Mr. Newlin of course needs no introduc- 
tion to the members of the Association. His 
interest in the Journal and his assistance to 
it considerably antedate his election as a 
member of the Board. It gives the other 
members of this body genuine pleasure to 
welcome him into a closer editorial relation- 
ship for which he is so well fitted, and into 
an opportunity for rendering further impor 
tant services to the Association with his 
accustomed ability and whole-hearted en 
thusiasm. 


NEW FEATURES 

The JOURNAL, as its readers have perhaps 
noted, has recently instituted two new fea- 
tures: A Washington letter, which will be 
a regular department during the sessions of 
Congress, and a series of bibliographies on 
live subjects immediately related to the gen- 
eral movement for improvement in the ad 
ministration of Justice or to the development 
of the law in new fields. The bibliographies 
will appear from time to time, as the situa- 
tion appears to call for them. 

By means of the Washington letter 
readers can keep abreast of the activities of 
the Association in connection with proposed 
legislation of interest to the Bar and with 
the progress of the measures in Congress. 
They will also be given in a brief form the 
substance of these various proposals. Many 
will no doubt find this new feature useful 
and we trust that all will find it interesting. 

The series of bibliographies was sug- 
gested by the frequent inquiries the JouRNAU 
receives from lawyers, and particularly bar 
association officers, for references to ma- 
terial bearing on certain topics which are 
arousing the interest of the Bar. The in- 
quiries have dealt with such matters as the 
rule-making power, Judicial Councils, bar 
organization, the practice of law by certain 
business concerns, aviation law, etc. In fur- 
nishing bibliographies on these and other 
subjects which will suggest themselves, it 
is believed that a real service will be ren- 
dered. 

It is not intended, however, to make 
these bibliographies necessarily exhaustive. 
They are to be “selective” and it is hoped to 
make them cover the available important 
material as fully as the space of the JouRNAL 
permits. 








Right of Trial by Jury in Federal Court Is Privilege Which Defendant May 


REVIEW OF RECENT SUPREME COURT DECISIONS 


Waive a 


Not an Imperative Constitutional Requirement—Further Ruling in Lake Michigar 
Water Diversion Case—Pendency of Litigation in State Court Questioning Val 


idity of Contract Between Two States, 


Which Both Recognize as Valid, Held 


No Defense to Suit for Specific Performance Against State—Mere Scin 


tilla of Evidence Not Sufficient 


Under 


to Require Submission to Jury 


Federal Practice—Validity of Appellate Court System 
Permitting Different Decisions on a Question, 


By EpcGar Bronson TOLMAN* 


Trials—Privilege of Trial by Jury—Waiver in 
Felony Cases 

Where a defendant is indicted for a felony the trial 
court, in its sound discretion, may permit a waiver by the 
accused of the privilege to be tried by a common law jury 
and may proceed with a jury of less than twelve or without 
any jury, where the waiver is consented to by the govern- 
ment and receives the express and intelligent consent of 
the defendant. 


Patton et al. v. United States, Adv. Op. 405; Sup. 
Ct. Rep., Vol. 50, p. 253. 
In this opinion, delivered by Mr. Justice SUTHER 


LAND, the Court considered a question certified to it 
from a Circuit Court of Appeals, relating to the waiver 
of a jury trial. The defendants were charged with 
conspiring to bribe a federal prohibition agent, a crime 
punishable by imprisonment in a penitentiary. After 
the trial had proceeded for some days before a jury 
of twelve, one juror became unable to serve, due to 
his severe illness. Thereupon counsel for the govern- 
ment and counsel for the defendants stipulated that 
the trial should proceed with the remaining jurors 
The defendants personally assented to the stipulation. 
The case was then proceeded with, and conviction and 
sentence ensued. The defendants then appealed on 
the ground that they had no power to waive their right 
to a trial before a jury of twelv 

The Circuit Court of Appeals certified the follow 
ing question to the Supreme Court 

“After the commencement of a trial in a Federal Court 

before a jury of twelve men upon an indictment charging 
a crime punishment for which may involve a penitentiary 
sentence, if one juror becomes incapacitated and unable to 
further proceed with his work as a juror, can defendant 
or defendants and the Government through its official 
representative in charge of the case consent to the trial 
proceeding to a finality with eleven jurors, and can de 
fendant or defendants thus waive the right to a trial and 
verdict by a constitutional jury of twelve men?” 

To this question the Court gave an affirmative 
answer. The reasons for this conclusion were stated 
in considerable detail in the opinion by Mr. Justice 
SUTHERLAND. He first observed the importance of 
the question, the fact that it had never been definitely 
answered by the Court, and the existence of dicta which 
were contrary to the decision here 

The constitutional provisions relating to the sub- 
ject, Article III, Section 2, Clause 3, and the Sixth 


*Assisted by Mr. James L. Homrrt 





Ete. 
\mendment were then set forth he first of 
provides 
“The trial of all crimes, except in cases of impea 
ment, shall be by jury; and such trial shall be held in 
State where the said crimes shall have been committe 
but when not committed within any State, the trial sha 
be at such place or places as the Congres ay by 


have directed.” 

The Sixth Amendment provides 

In all criminal prosecutions, the accused shall en 
the right to a speedy and public trial, by an impartia 
jury of the State and district wherein the crime shall hav 
been committed, which district shall have been pre 
viously ascertained by law, and to be formed of tl 
nature and cause of the accusation; to be fronted wit 
the witnesses against him; to have compulsory proces 
for obtaining witnesses in his favor, and to have t 
assistance of counsel for his defense.” 


The elements of “trial by jury” as used in tl 
oregoing provisions were then enumerated: 


Passing for later consideration the question whether 
these provisions, although varying in langua should re 
ceive the same interpretation, and whether taken together: 
or separately the effect is to guaranty a right or establisl 
a tribunal as an indispensable part of the government 
structure, we first inquire what is embraced by the phrase 
“trial by jury.” That it means a trial by jury as under 
stood and applied at common law, and includes all the 








essential elements as they were recognized in this country 
and England when the Constitution was adopted, is not 
open to question. Those elements were—(1) that the jury 
should consist of twelve men, neither more nor less: (2 


that the trial should be in the presence and under the 


superintendence of a judge having power to instruct them 
as to the law and advise them in respect of the facts; and 
(3) that the verdict should be unanimous. 


After affirming that these three elements are be 


yond the power of the legislature to destroy or abridge 


the Court stated that the distinction urged betwee: 
the effect of a complete waiver and a consent to bk 
tried by less than twelve jurors must be 


saying : 


re yecte 


In other words, an affirmative answer to the question 
certified logically requires the conclusion that a person 
charged with a crime punishable by imprisonment for a 
term of years may, consistently with the constitutional 
provisions already quoted, waive trial by a jury of twelve 
and consent to a trial by any lesser number, or by the court 
without a jury... . 

A constitutional jury means twelve men as though 
that number had been specifically named; and it follows 
that when reduced to eleven it ceases to be such a jury 
quite as effectively as though the number had been reduced 
to a single person. This conclusion seems self evident, 
and no attempt has been made to overthrow it save by 
what amounts to little more than a suggestion that by 
reducing the number of the jury to eleven or ten the in- 
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a case without a jury. With regard to this the Court 
said: 

By the Constitution, Article III, Section 1, the judicial 
power of the United States is vested in the Supreme 
Court and such inferior courts as Congress may from time 
to time ordain and establish. In pursuance of that author- 
ity, Congress, at an carly day, established the district and 
circuit courts, and by §24 of the Judicial Code (UL. S. 
Code, Title 28, §41, (2 ), the circuit courts having been 
abolished, expressly conferred upon the district courts jur- 
isdiction “of all crimes and offenses cognizable under the 
authority of the United States.” This is a broad and 
comprehensive grant, and gives the courts named power to 
try every criminal case cognizable under the authority of 
the United States, subject to the controlling provisions of 
the Constitution. In the absence of a valid consent the dis- 
trict court cannot proceed except with a jury, not because 
a jury is necessary to its jurisdiction, but because the 
accused is entitled by the terms of the Constitution to that 
mode of trial. 

Since, however, the right to a jury trial may be 
waived, it would be unreasonable to leave the court power- 
less to give effect to the waiver and itself dispose of the 
case. We are of opinion that the court has authority in 
the exercise of a sound discretion to accept the waiver, and, 
as a necessary corollary, to proceed to the trial and de- 
termination of the case with a reduced number or with- 
out a jury; and that jurisdiction to that end is vested by 
the foregoing statutory provisions. The power of waiver 
being established, this is the clear import of the decision 
of this court in Schick vy, United States, 195 U. S. 65. 
70-71. 

“By section 563, Rev. Stat. (superseded by §24, Ju- 
dicial Code), the District Courts are given jurisdiction ‘of 
all crimes and offenses cognizable under the authority of 
the United States, committed within their respective dis- 
tricts, or upon the high seas, the punishment of which 
is not capital.’ There is no act of Congress requiring 
that the trial of all offenses shall be by jury, and a court 
is fully organised and competent for the transaction of 
business without the presence of a jury.” 


Support for the conclusion reached regarding the 


jurisdiction of the court was found in the contempo- 
raneous legislative interpretation given to the constitu- 
tional provisions by the Judiciary Act of 1789 and the 
judicial interpretation of that statute. In various pro- 
visions of that Act the language regarding jury tria!s 
is in the mandatory form present in Article III. But 
from an early time these have been held to permit the 
waiver of a jury. 

The contention finally considered in the opinion 
was that it is against public policy to permit trial 
by jury to be waived by persons accused of serious 
crime. The vague and variable qualities involved in 
this theory were suggested and the conflicting decisions 
in the state courts were cited. As leading cases repre- 
senting opposing views the Court cited Cancemi v. The 


People, 18 N. Y. 128, denying that a jury may be 
waived, and State v. Kaufman, 51 Iowa 578, to the 
contrary. 


It is difficult to see why the fact, frequently suggested, 
that the accused may plead guilty and thus dispense with 
a trial altogether, does not effectively disclose the fallacy 
of the public policy contention; for if the state may inter- 
pose the claim of public interest between the accused and 
his desire to waive a jury trial, a fortiori, it should be 
able to interpose a like claim between him and his deter- 
mination to avoid any form of trial by admitting his guilt. 
If he be free to decide the question for himself in the 
latter case, notwithstanding the interest of society in the 
preservation of his life and liberty, why should he be denied 
the power to do so in the former? It is no answer to 
say that by pleading guilty there is nothing left for a jury 
to try, for that simply ignores the question, which is not 
what is the effect of the plea? the answer to which is 
fairly obvious, but, in view of the interest of the public 
in the life and liberty of the accused, can the plea be 
accepted and acted upon, or must the question of guilt be 
submitted to a jury at all events? Moreover, the sugges- 
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tion is wholly beside the point, which is, that public policy 
is not so inconsistent as to permit the accused to dispense 
with every form of trial by lea of guilty, and yet for 
bid him to dispense with a w form of trial by 
consent. 

* * * It may be conceded, at least generally, that under 
the rule of the common law the accused was not permitted 
to waive trial by jury, nerally he was not per 
mitted to waive any right ch was intended for his 
protection. Nevertheless, in the Colonies such a waiver 
and trial by the court without a jury was by no means un- 
known, as the many references i ned in the brief of 
the Solicitor General conclusively show But this phase 
of the matter we do not stop t nsider, for the rule of 
the common law, whether exclusive or subject to excep 
tions, was justified by conditions which no longer exist; 
and as the Supreme Court of Nevada well said in Reno 
Smelting Works v. Stevenson, 20 Nev. 269, 279 

“It is contrary to the spirit of the common law itself 
to apply a rule founded on a particular reason to a law 
when that 1eason utterly fails essante rattone legis, cessat 
ipsa lex.” 

The maxim seems strikingly apposite to the question 
here under review Among other restraints at common 
law, the accused could not testify in his own behalf; in 
felonies he was not allowed counsel (IV Sharswood’s 
Blackstone, 355, Note 14), the judge in such cases occupy- 
ing the place of counsel for the prisoner, charged with the 
responsibility of seeing that the prisoner did not suffer 
from lack of other counsel (Id.) ; and conviction of crime 
worked an attaint and forfeiture of official titles of in 
heritance, which, as Judge Aldrich points out (quotation 
supra), constituted a large sense .the reason for with 
holding from accused parties the right of waiver. 

These conditions have ceased to exist, and with their 
disappearance justification for the old rule no longer rests 
upon a substantial basis 

















































































The opinion was concluded with a caveat to the 


trial courts not to permit waivers of jury trial, except 
upon the exercise of sound d 


re on * 


1SK 


> defendant in any criminal 





In affirming the power of tl 
case to waive a trial by a constitutional jury and submit 
to trial by a jury of less than elve persons, or by the 
court, we do not mean to hold that the waiver must be 
put into effect at all events That perhaps sufficiently 
appears already. Trial by jury is the normal and, with 
occasional exceptions, the preferable mode of disposing of 
: issues of fact in criminal cases above the grade of petty 
offenses. In such cases the value and appropriateness of 
jury trial have been established by long experience, and 
are not now to be denied. Not only must the right of the 
accused to a trial by a constitutional jury be jealously 
preserved, but the maintenance of the jury as a fact find 
ing body in criminal cases is of such importance and has 
such a place in our traditions, that, before any waiver 
can become effective, the consent of government counsel 
and the sanction of the court must be had, in addition to 


the express and intelligent consent of the defendant. And 











the duty of the trial court in that regard is not to be dis 
charged as a mere matter of rote, but with sound and 
advised discretion, with an eye to avoid unreasonable or 
undue departures from that mode of trial or from any of 


the essential elements thereof, and with a caution increasing 


in degree as the offenses dealt with increase in gravity. 

Mr. Justice Hotmes, Mr. Justice BRANDEIS and 
Mr. Justice STONE concurred in the result. 

Mr. Justice SANFORD participated in the consider- 
ation and agreed to a disposition of the case in accord- 
ance with the opinion 

The Cuter Justice took no part in the considera- 
tion or decision of the case 

The case was argued by Mr. Claude Nowlin for 
Patton et al., and by Solicitor General Hughes for the 
United States. 


Navigable Waters—Rights of Riparian States— 
Conflicting Interests Adjusted 

The State of Illinois and the Sanitary District of Chi- 

cago must gradually reduce the diversion of water from 

Lake Michigan to an annual average of not more than 1,500 





c. f. s, by December 31, 1938, in addition to domestic | imp- 
age. The diversion need not wholly cease where total ces. 
sation would cause relatively great suffering to the 
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ants without correlative benefit to the comp'ainants which 


suffered the diversion to continue some time without com. 
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Wisconsin V. Illinois, Adv. Op. 376 
Vol. 50, p 266 
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to the diversion of water from Lake Michigan, as may 
be deemed to be appropriate. 

7. That any of the parties hereto, complainants or de- 
fendants, may, irrespective of the filing of the above- 
described reports, apply at the foot of this decree for any 
other or further action or relief, and this Court retains 
jurisdiction of the above-entitled suits for the purpose of 
any order or direction, or modification of this decree, or 
any supplemental decree, whic’: it may deem at any time 
to be proper in relation to the subject matter in con 
troversy. 

The case was argued by Mr.Newton D. Baker for 
the complainants, by Mr. Raymond T. Jackson for Wis- 
consin, by Mr. Gilbert Bettman for Ohio, by Mr. Wil- 
bur M. Brucker for Michigan, and by Mr. John W. 
Davis, Mr. James M. Beck and Mr. Edmond D. Ad- 
cock for Chicago and the Sanitary District. 


States—Jurisdiction Over Controversies Between 
States—Specific Performance of Contract 

Where two states enter into a contract which both 
agree is valid, and one state is ready and willing to proceed 
and demands that the other state proceed, but the latter 
refuses to perform because there is pending in its courts 
litigation brought by individual citizens and taxpayers chal- 
lenging the validity of such contract, a controversy be- 
tween the states exists within the original jurisdiction of 
the Supreme Court. 

The mere pendency of such litigation is no defense to 
a suit for specific performance to compel the latter state 
to proceed with the contract, and a decree for specific per- 
formance will issue against such state. 


Kentucky v. Indiana, Adv. Op. 464; Sup. Ct. Rep., 
Vol. 50, p. 275. 

In this opinion the Court disposed of a suit be- 
tween Kentucky and Indiana for specific performance 
of a contract between them for building a bridge across 
the Ohio River. The Governor and the Attorney Gen- 
eral of each State had approved the contract. The bill 
of complaint, filed by Kentucky, set forth the contract 
and the relevant state statutes, and alleged that the 
contract had been approved by Congress. The State 
of Indiana and several individuals were made defend- 
ants. The individual defendants were parties com- 
plainant to a suit instituted by them in Indiana as citi- 
zens and taxpayers to enjoin appropriate officials of 
that state from proceeding with the building of the 
bridge, asserting that it was illegal. 

The State of Indiana admitted the allegations of 
the complaint, but stated that its only defense for fail- 
ure to proceed with the bridge was the litigation pend- 
ing in its state courts which had been brought by the 
individuals who were its co-defendants. 

The individuals asserted that there was no con 
troversy betwen states within the original jurisdiction 
of the Court, that no injunction under §265 of the 
Judicial Code should issue staying proceedings in the 
state courts; they also denied the validity of the con- 
tract and alleged that Kentucky had an adequate rem- 
edy at law. After various preliminary motions were 
disposed of the case was submitted on the pleadings 
and an agreed statement of facts. 

In the opinion of the Court, which was delivered 
by the Curer Justice, the first question settled was 
that a controversy existed between states within the 
Court’s jurisdiction: 

- The State of Indiana, while desiring to perform its 


contract, is not going on with its performance because of 
a suit brought by its citizens in its own court. There is 
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thus a controversy between the States, although a limited 
one. 

The Court then considered the interest of the indi- 
viduals in the suit and decided that as to them the 
complaint should be dismissed. Discussion of this 
aspect of the case is in part as follows: 

A State suing, or sued, in this Court, by virtue of 
the original jurisdiction over controversies between States, 
must be deemed to represent all its citizens. The appro 
priate appearance here of a State by its proper officers, 
either as complainant or defendant, is conclusive upon this 
point. Citizens, voters and taxpayers, merely as such, of 
either State, without a showing of any further and proper 
interest, have no separate individual right to contest in 
such a suit the position taken by the State itself. Other 
wise, all the citizens of both States, as one citizen, voter 
and taxpayer has as much right as another in this respect, 
would be entitled to be heard. An individual citizen may 
be made a party where relief is properly sought as against 
him, and in such case he should have suitable opportunity 
to show the nature of his interest and why the relief asked 
against him individually should not be granted. ‘ 

In the present instance, there is no showing that the 
individual defendants have any interest whatever with re 
spect to the contract and its performance other than that 
of the citizens and taxpayers, generally, of Indiana, an in- 
terest which that State in this suit fully represents. The 
individual defendants have presented no defense other than 
that which they seek to make on behalf of their State with 
respect to the making of the contract by that State and 
the obligations thereby imposed upon it. The particular 
relief asked against them is sought only as an incident to 
the relief which the Commonwealth of Kentucky seeks 
against the State of Indiana. The individual defendants 
were made parties solely for the purpose of obtaining an 
injunction against them restraining the prosecution of the 
suit in the state court. Such an injunction is not needed 
as a decree in this suit would bind the State of Indiana 
and on being shown would bar any inconsistent proceed 
ings in the courts of that State. As no sufficient ground 
appears for maintaining the bill of complaint against the 
indiv‘dual defendants, it should be dismissed as against 
them. 

Consideration was then given to the necessity and 
propriety for withholding decision until conclusion of 
the litigation pending in the Indiana courts. Denying 
that such delay was necessary the Court said: 

This question raises important considerations. It can 

not be gainsaid that in a controversy with respect to a 
contract between States, as to which the original jurisdic- 
tion of this Court is invoked, this Court has the authority 
and duty to determine for itself all questions that per- 
tain to the obligations of the contract alleged. The fact 
that the solution of these questions may involve the deter 
mination of the effect of the local legislation of either 
State, as well as of acts of which are said to 
authorize the contract in no way affects the duty of this 
Court to act as the final, constitutional arbiter in deciding 
the questions properly presented 


Congress, 


It was concluded also, that although decision could 


await the outcome of the litigation pending in Indiana, 
grave considerations weighed against such delay here. 

The gravity of the situation can not be ignored. The 
injury to the Commonwealth of Kentucky by the delay in 
performance of the contract by the State of Indiana is 
definitely alleged and expressly admitted. That injury is 
concededly irreparable, without adequate remedy at law. 
It is specifically set forth in the agreed statement of facts 
that “it is of great interest and concern to the States of 
Indiana and Kentucky and the United States and the cit 
izens thereof generally who will travel said Route 41” 
(the highway through the States which will be made con 
tinucus by the construction of the bridge) “to have as 
early determination of this litigation as is possible.” In 
these circumstances there would appear to be no adequate 
ground for withholding the determination of this suit be- 
cause of objections raised by individuals, merely in their 
Capacity as citizens, voters and taxpayers of Indiana, objec- 
tions which the State itself declines to sponsor. 

It would be a serious matter, where a State has en- 
tered into a contract with another State, the validity of 
the contract not either State, if in 


heing questioned by 


yrmance whi 


complainant 


dividual citizens could delay the prompt perf 
was admittedly important, not only to the 
State but to the people of both States, merely by bring 
ing a suit. It is not difficult to institute suits, and con 
tracts between States, of increasing importan 
state interests grow in complexity, would be a 
of individuals, if the action of the latter, wit 
unsupported by any proper averments on the 
State itself questioning its obligations, shou 
Court to stay its hand in giving the relief t 
complainant States would otherwise be entit 
which it stood seriously in need. 

The conclusions of the Court were 

We conclude that the controversy between the Stat 
is within the original jurisdiction of this Court: that 
the defendant State has shown no adequate defense to this 
suit; that nothing appears which would justify 
rendering a decree; and that the Commonwealth of Ke 
tucky is entitled to the relief sought against the 
Indiana. 

The case was argued by Mr. Clifford 

the complainant and by Mr. Thomas P 
the defendant Duncan et al. 


delay 


Smith f 


| ttlepage ‘ 


Trial—Evidence to Submit Case to Jury 
In an action at law when the evidence and all justifiabk 
inferences from it are insufficient to support a verdict for 
the party having the burden of proof, so that such verdict 
would have to be set aside if returned in favor of suc! 
party, a verdict should be directed for the other party. A 
mere scintilla of evidence is not enough to require submis 
sion of a case to the jury under the rules of practice in the 
federal courts. 
Gunning 
Vol. 50, p. 23 

In this opinion the Court reviewed a decision 
the Court of Appeals of the District of Columl 
affirming a judgment on a verdict for the plaintiff. Th: 
action was brought to recover damages against th 
defendant, a physician, for alleged injuries caused by 
negligent treatment. The plaintiff’s claim was that th 
defendant negligently had put into her ears some tissu 
destroying liquid, for brevity called acid, which had 
jured the drums and other parts of her ears 

At the close of evidence the defendant moved f 

a directed verdict on the ground that the plaintiff ha 
failed to prove any negligence and that the cause of th 
alleged injuries was left conjectural. This motion wa 
denied, and its denial is the only alleged error consid 
ered in the opinion. 

The Court of Appeals divided in its opini 

to the correctness of the ruling. The Chief Justice wa 
of the opinion that the motion accepted the plaintiff's 
evidence and the inferences deducible from it and could 
be granted only when reasonable men could “dr but 
one conclusion from it, and that 
opposed to plaintiff's right to recover.” ‘ 

justice concurred and the other dissented. The concur 
ring justice held that under the strict rule adopted 
the court there was enough evidence for the case to go 
to the jury. The dissenting justice found “no 
the verdict and judgment,” and said: 

“It is a mere travesty to say that the court is bound 
to send the case to the jury, if there is any evidence tend- 
ing to support the contention of the plaintiff, and shut its 
eyes to the justice or injustice of a verdict resting upon 
such a flimsy basis, It is my fixed opinion, as expressed 
on many occasions that the rule established in the 
sions referred to, and in many other decisions of this ccurt, 
is too strict, and should be modified to the extent of con- 
fiding in the court the power to determine whether or not 
the evidence is sufficient to raise a reasonable issue of fact, 
capable of supporting a verdict that will meet the 
stantial ends of justice. I trust that such a rule 
cedure may yet be adopted by the unanimous cor 
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wt, as wiil lifi the trial justice 
ere autormatci to the exercise of 


judicial function of seeing that 


uries in accordance with such law- 


will elicit verdicts based upon 
rather than mere caprice and 


Supreme Court affirmed the 

by Mr. Justice BuTLER, and 
vy rules applicable in such cases 
cisions of the federal courts. 
as follows 

the issues of fact in an action 
court and a jury, the evidence, 
that justifiably could be drawn 
ite a sufficient basis for a verdict 
defendant, as the case may be, so 
turned, would have to be set aside, 

i direct a verdict for the other 


evidence is not enough to require 
sue to the jury Che decisions 
le rule “that in every case, be- 
the jury, there is a prelim- 
not whether there is literally 
there is any upon which a jury 
nd a verdict for the party pro 
nus of proof is imposed. 9g 
the credibility of witnesses, and 
dence are to be decided by the 
g a motion of either party for 
the court assumes that the evi- 
rty proves all that it reasonably 
establish and that from such 
in favor of the latter all the 
re deducible from them . hue 
he existence of negligence arises 
: my or because, the facts be- 
led men will honestly draw dif- 
them, the question is not one of 
ttled by the jury. : 
upon any issue is all on one side 
ne side as to leave no room to 
court should give a peremptory 
“When a plaintiff produces 
with an hypothesis that the de- 
und also with one that he is, his 
ither > 


plaintiff to establish the negligence 
the evidence failed adequately 
defendant's motion should have 
t consider whether the opinion 
e could be sustained if it stood 
was essential to the judgment. 
ts upon the conception that the 
Justice required denial of de- 
tiff’s claims were supported by 
ght. That is not the rule applied 
t does not follow that a verdict 
for the defendant. It remains to 
ng regard to the applicable rules 
of this court, the evidence was 
ng by the jury that defendant 
and thereby injured plaintiff. 
hen reviewed. Briefly stated, the 
follows. The plaintiff testified 
t’s treatment her hearing had 
sit to defendant’s office she told 


her ears. He then took one of 


ling on a cabinet in his office 
in her ears. Thereupon she 
zy and heard great noises in 


he liquid was placed in it. The 


er testified that her hearing 
rs had never been diseased or 
tment in question. Two doctors 
tiff’s ears. Neither testi- 
nd though one could not be 


sf 
pDiall 


called nothing appeared in the record as to the failure 
to call the other. 

Evidence was offered that both ears had been in- 
jured at some time, physicians making examination at 
the request of both plaintiff and defendant found a 
perforation or break in the right eardrum, but they 
differed as to the extent of injury in the left ear. One 
physician testified that acid could cause the injuries and 
sensations testified to by the plaintiff. 

The defendant testified that he put no acid in the 
plaintiff's ears and had never had any in his office. He 
stated that the plaintiff had told him that her hearing 
had become impaired, and that he had put some min- 
eral oil in her ears. 

There was evidence that it would be possible, 
though difficult, to apply acid to the eardrums with a 
dropper without its coming in contact with other tis- 
sues. It would have been impossible, however, to close 
the external ear without allowing the liquid to touch 
the canal tissue. There was no scar or other evidence 
that acid had touched the canal of either ear. 

But plaintiff was not required specifically to show 
what defendant did put in her ear or that the treatment 
destroyed either of her eardrums or made her deaf. If 
the evidence was sufficient to justify a finding that de- 
fendant negligently put a harmful fluid in her ears caus- 
ing her pain and injury, the motion was properly denied. 

As the credibility of witnesses and the weight to be 
given to their testimony are for the jury, plaintiff's testi- 
mony as to the treatment and immediate effect upon her 
and the testimony of others as to her condition shortly 
afterwards constituted sufficient evidence to warrant a find- 
ing that instead of oil defendant negligently put some harm- 
ful liquid into her ears thereby causing her pain, suffering 
and some injury in and about her ears. It was not neces- 
sary for the trial court in passing upon the motion to de 
termine, and we need not consider, whether under the 
rules laid down in the decisions of this court the evidence 
was sufficient to warrant a finding that the perforation of 
either eardrum or permanent deafness resulted from de- 
fendant’s treatment. 

Defendant seeks reversal on a number of grounds that 
were not mentioned in his petition for the writ. But this 
court is not called on to consider any question not raised 
by the petition. 

The Curer Justice did not participate in the de- 

cision. 

The case was argued by Mr. H. Prescott Gratley 
for the petitioner and by Mr. Alvin L. Newmyer, 
for the respondent. 


Equal Protection—Validity of System of Appellate 
Courts Permitting Different Decisions 
on a Question 

The Federal Constitution does not require that a 
state shall adopt a unifying method of appeals to insure 
to all litigants within the state the same decisions on par- 
ticular questions which may arise. Consequently, a state 
constitutional provision that no law shall be held uncon- 
stitutional and void without a concurrence of all but one 
of the judges of the court of last resort, except in the 
affirmance of a judgment of an intermediate court of ap- 
peals so holding, is valid though the possible effect thereof 
is to permit different decisions on the same question aris- 
ing in different counties. 


Ohio ex rel Bryant v. Akron Metropolitan Park 
District, etc. Adv. Op. 333; Sup. Ct. Rep. Vol. 50, 
p. 228. 

In this opinion, being the first written by the 
CHIEF JUSTICE since his appointment by the President, 
the Court disposed of certain questions relating to leg- 
islation of Ohio prescribing the organization and 
powers of Park District Boards and a question as to 
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the validity of a provision of the State Constitution. 
These questions had been raised by taxpayers in two 
suits, involving the Boards of different districts in the 
state, to enjoin the expenditure of public funds and the 
incurring of obligations 

The contentions made against the validity of the 
statute and against the constitutional provision under 
the Federal Constitution were these: (1) The statute 
violates the due process clause of the Fourteenth 
Amendment in that it attempts to delegate legislative 
power to the probate court and to non-elective park 
commissioners; (2) the constitutional provision oper- 
ates to deny equal protection, since a different conclu 
sion might be reached on appeals from different coun- 
ties, depending on the result reached in the intermedi- 
ate appellate courts, leading to inequality; and, (3) 
that that provision violates Section 4 of Article IV of 
the Federal Constitution every state a 
republican form of government. 


assuring to 


The validity of the statute was sustained by the 
Courts of Common Pleas and the Courts of Appeals 
of the counties where the suits were brought. In the 


Supreme Court of Ohio five justices were against the 
validity of the act and two were in support of it, and 
the judgments, nevertheless, were affirmed accord- 
ance with the state constitution 

The statutory provision prescribing the organiza- 
tion and powers of the park board need not be stated 
here, since the objection to them as constituting a 
delegation of legislative power was rejected as not rais- 
ing any substantial federal question. 

The contention that a denial of republican form 
of government existed was also briefly disposed of as 
raising not a judicial but a political question, properly 
for Congress to consider, rather than the courts. 

The operation of the state constitutional provision 
was more fully discussed. It provides as follows: 

“ no law shall be held unconstitutional and void 
by the Supreme Court without a concurrence of at least 
all but one of the judges, except in the affirmance of a 
judgment of the Court of Appeals declaring a law uncon- 
stitutional and void.” 

In this likewise, 
Federal Constitution. 
Court said: 

As to the due process clause « 


yf the Fourteenth Amend 


ment, it is sufficient to say that, as frequently determined 
by this Court, the right of appeal is not essential to due 
process, provided that due process has already been ac- 


corded in the tribunal of the first instance. The op- 
portunity afforded to litigants in Ohio to contest all con 
stitutional and other questions fully in the Common Pleas 
Court and again in the Court of Appeals plainly satisfied 
the requirement of the Federal Constitution in this respect 
and the State was free to establish the limitation in ques- 
tion in relation to appeals to its Supreme Court in accord 
ance with its views of state policy 


In invoking the equal protection clause of the Four 


teenth Amendment, it is argued that the result of the ap 
plication of the provision . the state constitution may be 
that the same statute may be held constitutional in a case 


arising in one county, and unconsti tuti mal in another case 
arising in another county This point is obviously not 
of importance in relation to the question of the validity of 
the Park District Act under the Federal Constitution, as 
the Act of Congress makes approy priate provision for the 
hearing and determination by this Court of such a question 
where a Federal right has been passed upon by the high- 
est court of the State in which a decision could be had. 
But it is said that, from the int of the state con- 
stitution, the statute may ope Bey ~y It is un- 
necessary to comment on this point so far as the mere 
inconvenience which may be caused by possible conflicts 
is concerned. It is urged that the situation has been de- 
scribed as deplorable by the Supreme Court of the State 


standy 
rat 


no objection was found under the 
As to its operation and effect the 


but it is not for this Court to intervene to protect tl 
citizens of the State from the consequences of its poli 
if the State has not disregarded the requirements of t 
Federal Constitution. In the present instance, there 

been as yet no conflict of decision. The provision of ¢! 
state constitution which is attacked is one operating u 
formly throughout the entire State. The State has a wi 
discretion in respect to establishing its u 
and distributing their jurisdiction. It has been held 
this Court that the equal protection clause of the | 


systems or cour 
‘ 
i 


teenth Amendment is not violated by diversity in the j 
diction of the several courts of a State as to subject : 
ter or finality of decision if all persons within the t 
torial limits of the respective jurisdictions of the 


courts have an equal right in like cases under like circu 
stances to resort to them for redress. A State “may estal 
lish one system of courts for cities, and another for rural 
districts, one system for one portion of its territory, 
another system for another portion.” Different courts 
appeal may be set up for different portions of the Stat 
It is thus well established that there is no requirement 
the Federal Constitution that the State shall a 1 
fying method of appeals which will insure to all litigant 
within the State the same decisions on particular questi 
which may arise. 





The case was argued by Mr. Frederick A. Hen: 
and Luther Day for the appellants. 


Judiciary Alive to Need of Free Press 

HE judiciary is fully awake to the necessity 

preserving the right to freedom of 
of the press, Justice Ernest I. Edgcomb, mem! 
of the Appellate Division, Fourth Department, 
the Supreme Court of New York, said in an 
dress April 18, before the members of the America 
Society of Newspaper Editors, reported in the 
United States Daily of April 21. 


“I believe,” said Judge Edgcomb, “that th 
judiciary of this country are fully awake to the 
necessity of preserving inviolate the constitutional 
right of freedom of speech and of the press, and, so 
far as lies within their power, of making that right 
a reality, and not a mere theory. The judiciary, on 


minde 
and abuse 


realize that sometimes evi 


bounds, 


the other hand, 
or careless editors overstep the 
their privilege, and that the public or 
vidual is injured. The most powerful 
the land has no more rights, and is 
more consideration in a court of justice, 


some indi- 
newspaper i 

titled to n 
than th 


most humble citizen. If the press has been the 
offender, it must suffer. If it prints the truth wit 
good motives and justifiable ends, it need nev 


fear the ultimate decision of the court 
The Minnesota statute, making 
gaged in the business of regularly publishing a1 
circulating a malicious and defamatory newspape! 
guilty of a nuisance, and permitting the court t 
enjoin the further publication of such paper, 
enactment which ‘has aroused wide-spread cor 
demnation by the press, Judge Edgcom! 
quite possibly “not so seriously interfere 
freedom of the press as may now be 
“The arguments for and against such legisla 
tion,” he stated, “should be addressed to th 
legislatures of the States contemplating the 
age of such laws. You must admit, however, that 
some publishers have so far overstepped the bounds 
of decency, and have so flagrantly ab used the 
privilege granted them by the fundam 
the land, that it is not surprising that some sort 
of remedial legislation is frequently suggeste 
The danger, however, in such hat 
pendulum is apt to swing too far t 
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TENTATIVE PROGRAM OF FIFTY-THIRD ANNUAL 
MEETING 





Wednesday Morning, Aug. 20, at 10 o’clock 
i 4 H l 


m Stevens Hote 
Addresses Welcome. 
Annual Ad by President of Association 
(Announce! 
Report of §S retary 
Report of Treasurer 
Report of Executive Committee 


Each Stat sation will meet at the CLOSE of 


session to nominate a member of the General 
) incil, and to a Vice President and four mem- 
s of the Local Council for the State. Places where 
egations will t will be announced before close 
session. 


Wednesday Afternoon, Aug. 20, at 2:30 o’clock 
m Stevens Hotel 

oe W. Wickersham 

Statement erning the work of the American 

v Institute V um Draper Lewis, Director. 

SECTIONS 


William M 


; , 
Address by Ge 


| O! 
Comparative Bureau, Smithers, 
ladelphia, Pa 

Conference \ssociation Delegates, 
Ridgway, Los Angeles, Calif 
Criminal Law | Criminology, 


\r cele Ss, Calif 


Thomas 


Justin Miller, Los 


a Judicial Sect Fredk. E. Crane, Brooklyn, N. Y. 
2? Legal Education and Admissions to the Bar. 
: ;eorge H. Smitl t Lake City, Utah 
Mineral Law mes A. Veasey, Tulsa, Okla. 
Patent, Trad rk and Copyright Law. Henry 
Huxley, Cl [il] 
Public Utilit " Kenneth F. Burgess, Chi- 
go, Ill 
Uniform St Laws Jesse A. Miller, Des 


\f 
loines, Iowa 


Wednesday Evening, Aug. 20, at 8:30 o’clock 


n Stevens Hotel 
\ddress esentative of the Canadian Bar 
ssociation 
Election of ¢ 1 and Local Councils. 
President’s R tion—10 P. M 
Thursday Morning, Aug. 21, at 10 o’clock 
Ball | m Stevens Hotel 
REI CoM MITTEES 
\merican Citizenshiy F. Dumont Smith, Hutch- 
son, Kan 
Internationa James Brown Scott, Wash- 
gton, D. ¢ 
Removal ment | Real Estate. 
hn T. Richards, Chicago, Ill 
Jurisprudence and Law Reform. Paul Howland, 
Cleveland, Ohio 
Federal Taxatio1 Hugh Satterlee, New York 
Judicial Salaries. A. B. Andrews, Raleigh, N. C. 
Admiralty and Maritime Law. T. Catesby Jones, 
ew York City 
ce Commerce. Rush C. Butler, Chicago, II. 
t] Commercial Law and Bankruptcy. Jacob M. 





Lashly, St. Louis, M 





Publicity. Walter H. Eckert, Chicago, II. 
Memorials. William P. MacCracken, Jr., Chicago, 
Il 
Thursday Afternoon, Aug. 21, at 2:30 o’clock 
Ball Room Stevens Hotel 
Address by the Attorney General or the Solicitor 
General of the United States. 
REPORTS OF COMMITTEES 
Professional Ethics and Grievances. 
Francis Howe, Chicago, III. 
Supplements to Canons of Professional Ethics 
Edward A. Armstrong, Princeton, N. J. 
Uniform Judicial Procedure. Nathan Wm. Mac 
Chesney, Chicago, III. 
Aeronautical Law. 
City. 
Communications. 
Insurance Law. 
Conn. 
Legal 
ton, Mass. 
Thursday Evening, Aug. 21, at 8:30 o’clock 
Civic Opera House 
Address by the Chief Justice of the United States 
Responses by representatives of the Bars of Eng- 
land, France, Scotland, Irish Free State and Canada. 
Reception to visitors and members. 
Friday Morning, Aug. 22, at 10 o’clock 
Ball Room Stevens Hotel 
REPorRTS OF COMMITTEES 


Thomas 


Chester W. Cuthell, New York 


Louis G. Caldwell, Chicago, III 
William Brosmith, Hartford, 
Aid Work. 


Reginald Heber Smith, Bos 


Change of Date of Presidential Inauguration. Levi 
Cooke, Washington, D. C. 

Noteworthy Changes in Statute Law. 
Chamberlain, New York City. 

Award of American Bar Association Medal. 

Nomination and Election of Officers. 

Miscellaneous Business. 

Adjournment sine die. 

Friday Evening, Aug. 22, at 7 o'clock 

Annual Dinner of members of the Association, la- 

dies and guests at the Stevens Hotel. 
Saturday, Aug. 23 

Announcement of program of entertainment will 

be made in next issue of Journal. 


Joseph P. 


Tentative Programs of Section 
Meetings 
Fortieth Annual Meeting of the National Confer- 
ence of Commissioners on Uniform State Laws 
Stevens Hotel, Chicago, August 11-16, 1930 
Monday, August 11th 
9:30 A. M. 
Meeting of Executive Committee. 
11:00 A. M. 
First session of Conference— 
Roll call. 
Address of Welcome. 
Response to Address of Welcome. 
Address of the President. 


> whe 
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Reading of minutes of last meeting. 
Report of Treasurer. 
Report of Secretary. 
Report of Executive Committee. 
Appointment of Committee on Memorials. 
Announcement of Appointment of Committee on 
Nominations, 
Reports of Standing Committees: 

(a) Legislative. 

(b) Public Information 

(c) Appointment of and Attendance by Com 

missioners. 

Reports of General Committees: 

(a) Legislative Drafting. 

(b) Uniformity of Judicial Decisions. 

(c) Codperation with Other Organizations 

Interested in Uniform State Laws. 

Report of Committee on Uniform Public Utilities 
Securities Act. 
Report of Committee on Uniform Act for Safety 
Devices in Industry. 
Report of Committee on Uniform Real Property 
Act. 
Report of Committee on Uniform Act for Notices 
to Legatees (before probate). 
Report of Committee on Uniform 


Act. 


Settlement 


2:00 P. M. 
Report of Committee on Revision of Constitution 
By-Laws. 
Report of Committee on Uniform Veterans’ Guar 
dianship Act on Amendments to the Act. 

Report of Committee on Uniform Cooperative 
Marketing Act. 

Report of Committee on Uniform Absent Voters’ 
Act. 

Consideration of Third Tentative Draft of 
form Acknowledgment of Instruments Act. 

Tuesday, August 12th 
10:00 A. M. 

Consideration of the Third Tentative Draft of the 
Uniform Principal and Income Act. 

Consideration of the Third Tentative Draft of the 
Uniform Child Labor Act. 

Consideration of the Third Tentative Draft of the 
Uniform Act to Compel the Attendance of Non-resi- 
dent Witnesses in Criminal Cases. 

Consideration of Amendments to the Uniform 
Motor Vehicle Act Regulating the Operation of Ve- 
hicles. 


and 


Uni- 


2:00 P. M. 
Consideration of Amendments to the Uniform Ne 
gotiable Instruments Acts. 
Wednesday, August 13th 
10:00 A. M 
Consideration of the Fourth 
the Uniform Trust Receipts Act 
2:00 P. M. 
Consideration of the Second Tentative Draft of 
the Uniform Collection by Banks Act. 
Report of Committee on Nominations. 
Thursday, August 14th 
10:00 A. M. 
Consideration of the Third Tentative Draft of the 
Uniform Divorce Act 
Consideration of the Second Tentative Draft of 
the Uniform State Civil Depositions Act. 
2:00 P. M. 
Consideration of the Fourth 
the Uniform Narcotic Drug Act 


Tentative Draft of 


Tentative Draft of 


4:00 P. M. 
Reports of Committees on Memorials. 
Friday, August 15th 
10:00 A. M. 

Consideration of Report of the Committee on t 
Uniform Fire Arms Act. 

Consideration of the Second Tentative Draft 
the Uniform Air Licensing Act. 

Consideration of the First Tentative Draft of tl 
Uniform Airports Act. 

2:00 P. M. 

Consideration of the First Tentative Draft of t 
Uniform Act Defining Doing Business by Foreign C 
porations. 

Consideration of the First Tentative Draft of tl 
Uniform Act Regulating Doing Business by Foreig 
Corporations. 

Saturday, August 16th 
10:00 A. M. 

Consideration of the Fifth Tentative 
the Uniform Mechanics Lien Act. 

Adjournment. 


Draft 


Comparative Law Bureau 

Tuesday, August 19, 1930, Stevens Hotel 

1:00 P. M. 

Meeting of Council. 

2:00 P. M. 

Meeting of Bureau. 

Conference of Bar Association Delegates 

Fifteenth Annual Meeting, Stevens Hotel 

Monday, August 18, 1930 
10:00 A. M. 

Roll Call of Delegates. 

Remarks by Chairman. 

Report of Committee on 
Philip J. Wickser, Chairman. 

Discussion. 

Appointment of Nominating Committee 

12:30 P. M. 

Informal Luncheon. 

2:00 P. M. 

Report of Committee on Abuses in Negligenc: 
Cases and on a Compensation Law in Such Cases 
Henry S. Drinker, Jr., Chairman. 

Discussion. 

Report of Committee on Judicial Councils and the 
Rule-Making Power of the Courts, Josiah Marvel 
Chairman, Wilmington, Delaware. 

Report of Committee on State Bar Organization, 
Clarence N. Goodwin, Chairman, Chicago, Illinois. 

Report of Committee on Codperation Between The 
Press and the Bar, Andrew R. Sherriff, Chairman 
Chicago, Illinois. 

Report of Committee on Ethical Standards and 
Discipline, Charles A. Boston, Chairman, New Yor! 
City, New York. 

Report of Committee on Judicial Selection 
V. Cannon, Chairman, Cleveland, Ohio 

Report of Nominating Committee 

Election of Officers. 

700 P. M. 

Annual Dinner of Delegates, Ladies and Guests, in 

Codperation with American Judicature Society. 


Bar 


Reorganization 


Austin 


Section of Criminal Law and Criminology 
Tuesday, August 19, Stevens Hotel 
2:00 P. M 


Report of Secretary. 





lL ENTATIVI 


Report of Chairman. 
Report of Committee on Psychiatric Jurisprudence, 
lin M. Perkins, Chairman. 
Report ot Medico Legal 
irno, Chairman 
Report of Co 
w, E. W. Camp, 
Report by James 
versity of Indiana, on 
ning (rime 
\ddress 
ninal Detecti 
stern University 
oratory Methods 


Committee, Albert J. 
ttee on Lawless Enforcement of 

Chairman. 

J. Robinson, 


“Recent 


Professor of Law, 
Legislation Con- 


by ( vin Goddard, Director, Scientific 
iboratory, affiliated with North- 
‘The Employment of Scientific 
in the Detection of Crime.” 


Address by Mrs. Blanche La Du, Member Minne- 


ta State Board of Control, Member Board of Di- 
tors, American Prison Association. 
Report on Organization of Committee on Prisons, 
W. W. Grant, Jr., Chairman, Governor’s Commit- 
to Investigate ‘ rado Prison Mutiny. 
\ ppointment Nominating Committee. 
8:00 P. M 
\ddress by hn Landesco, Research Director of 
ierican Institute of Criminal Law and Criminology, 
sang Life and Organized Crime in Chicago.” 
\ddress by Winfred Overholser, M. D., Director 
Department of Mental Diseases, Commonwealth of 
lassachusetts, “What Immediate Practical Contribu- 
1 Can Psychiatry Make to Criminal Law Adminis- 
ration.” 
Report of Nominating 
Election of Officers 


Committee 


Judicial Section 
Tuesday, August 19, Stevens Hotel 
10:00 A. M 

\ddress of Welcome. 

Response by Chairman. 

Appointment of Nominating Committee. 

Address by Hon. James H. Wilkerson, Judge, 
nited States Circuit Court of Appeals. (Subject to 
e announced later 

2:30 P. M. 

Discussion The result of the Work of Judicial 
yuncils.” 

Election fficers 
7:00 P. M 

Members, Ladies and Guests 


of ( 


Annual Dinner 


Section of Legal Education and Admissions to the 
Bar 
Tuesday, August 19, Stevens Hotel 
10:00 A. M 
Meeting of Council. 
2:00 
Meeting of Section 
General Subject 
Details of Program 


P. M 
Bar Examinations. 
to be announced later 


Mineral Law Section 
Tuesday, August 19, Stevens Hotel 
10:00 A. M 

Report of Secretary. 

Appointment of Nominating Committee 

Address by Abram F. Myers, Former Member 
Federal Trade Commission, “Relation of Federal Anti- 
[rust Laws to Problems of Mineral Conservation.” 

Address (Speaker to be announced later). “Eco 


PROGRAM OF FIF 


ry-THirp ANNUAL MEETING 


nomic Predicament of the American Bituminous Coal 
Industry.” 
Report of Nominating Committee. 
Election of Officers. 
2:00 P. M. 
Report of Committee on Conservation of Mineral 
Resources 
Section of Patent, Trade-Mark and Copyright Law 
Monday and Tuesday, August 18 and 19, 
Stevens Hotel 
Sessions will be held at 10:00 A. M. and 2:00 
P. M., each day, details of which will be announced in 
next issue. 
At 7:00 P. M., Tuesday, August 19th, there will 
be a dinner for members, ladies and guests. Place to 
be announced later. 


Section of Public Utility Law 
Monday, August 18, Stevens Hotel 
2:00 P. M. 

Address by Chairman: “Recent Efforts to Immu- 
nize Commission Orders Against Judicial Review.” 
Kenneth F. Burgess, Chicago, Illinois. 

Address: “Relation of Depreciation or Retirement 
Reserve to Value.” Lovick P. Miles, Memphis, Ten 
nessee. 

Discussion by William L. Ransom, New York, 
New York, and Leslie Craven, Valuation Counsel, 
Western Railways, Chicago, Illinois. 

Tuesday, August 19, Stevens Hotel 
10:00 A. M. 

Address (Subject to be announced). 

Col. William J. Donovan, Counsel of New York 
State Commission on the Revision of the Public Service 
Commission Law, New York, New York. 

Address: “Changing Factors of Reasonable 
Rates.” Professor Clarence M. Updegraff, Law 
School, University of lowa, Iowa City, Iowa. 

Address (Subject to be announced). 

Hon. William A. Prendergast, former Chairman 
New York Public Service Commission, New York, 
New York. 

7:30 P. M. 
\nnual Dinner of Members and Guests. 


Admission to Practice of Law 
In England 


HE procedure which the English law student 

must follow in order to be “called to the Bar,” 
or be admitted to the Roll of Solicitors, is explained 
in detail in the Handbook of the Cambridge Law 
School for 1929-1930. The regulations are of in- 
terest to American lawyers in that they reveal a 
system differing widely from the usual bar admis- 
sion regulations found in this country. “A student 
wishing to be called to the Bar,” the book states, 
“must first become a student of one of the four 
Inns of Court—Lincoln’s Inn, The Middle Tem- 
ple, The Inner Temple, and Gray’s Inn. Having 
chosen his Inn, he should write to the Under- 
Treasurer of the Inn and ask for a form of admis- 
sion, a copy of the Consolidated Regulations, and 
other preliminary papers. He must then do what 
is required by his Inn before admission and pay the 
necessary fees.” 

The cost of being called to the Bar varies to 
some extent according to the Inn chosen, but if 
advantage is taken of the facilities for giving bond 
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in lieu of certain payments, the minimum cost is 
about £58 (about $290) upon admission as a 
student and a further £100 (about $500) upon be- 
ing called. The student may take his legal educa- 
tion at his Inn, or at a un versity or other law 
school. He must, however, keep twelve terms at 
his Inn. “A term,” explains the Handbook, “is 
kept by a student by attending in the hall of his 
Inn at dinner on three evenings within the period 
of about three weeks in each Law Term which is 
known as the Dining Term.” There are four terms 
in a year. 

sefore being called, the student must pass 
the Examination for Call to the Bar, given by the 
Council for Legal Education, comprising all four 
Inns. This is an exhaustive examination, divided 
into two parts, not usually taken together. Part I 
is comprised of four sections, dealing with Roman 
Law, Constitutional Law and Legal History, Crim 
inal Law and Procedure, and either Real Property 
or Hindu and Mohammedan or Roman-Dutch Law. 
Each section may be taken separately, and at any 
time after admission to an Inn. Part II (the Bar 
Final) covers the subjects of Common Law, 
Equity, and Evidence and Civil Procedure, and 
must be taken together, and not until the student 
has kept six terms. 

After passing the Bar Final (and usually not 
until after having actually been called to the Bar) 
the student who intends to practice at the Bar must 
“read in chambers” as a pupil to a junior barrister 
for at least six months, or preferably a year. For 
this, the pupil pays a fee to the barrister, usually 50 
guineas (about $250) for six months or 100 guineas 
($500) for a year. “The Inns of Court,” says the 
Cambridge Law School Handbook, “have funds 
out of which grants are made for this purpose to 
students of distinction who need help.” 

“The work of a solicitor,” the same volume 
explains, “is in the main widely different from that 
of a barrister. The solicitor has an office and a 
staff of clerks. His firm may, and usually does in 
the case of London firms, consist of two or more 
partners. A large part of the day is taken up with 
interviewing lay clients or other professional men, 
and dealing with correspondence. Many solicitors 
do a limited amount of advocacy, but the right of 
audience of solicitors is in the main confined to the 
County Courts and Magistrates’ Courts, so that in 
the High Court, the Court of Appeal, the House 
of Lords, as well as in the Assize Courts and Quar 
ter Sessions, advocacy is almost entirely in the 
hands of barristers. Conveyancing (i.e. the draft 
ing of Wills, Settlements, Conveyances of land, as 
well as the negotiations w 
mortgages, etc.) 1s a part of the normal work of a 
solicitor, but much drafting is also done by barris 
ters. Whereas a barrister practising as a convey 


—4 


2 
al 


a 


>h precede sales, leases, 


ancer is a specialist, every solicitor in general prac 
tice requires some knowledge of this subject. The 
admission to this branch of the profession is under 
the control of The Law Society.’ 

Upon leaving law school, the student enters 


into “articles of clerkship,” whereby he becomes 


the apprentice or articled clerk of a solicitor for a 
period of years. The normal period of articles is 
five years, but is reduced to three years in the case 
of a Bachelor of Arts or other university graduate 

The cost of becoming a solicitor includes (1) 
£80 (about $400) upon signing articles of clerk 









ship, as stamp duty; (2) £25 (al 
admission to the Roll of Sol citors, t 
5 5 yayable to The Law 
practicing certificate costs 
and £1 payable to The Law 
(in the country) s 
to The Law Society. 
reducible by one-half 
hree years after date of admission 

A solicitor taking an articled clerl 


Some solicitors take articled 
out payment of a premium, but this 
in the case of men 

other university 
clerk paying a premium sometimes 
yremium in the forn 
ig the last year of articles if he “ 
Handbook adds this w 

are particularly wart 


and is done only 


a portion of t 


articled clerks in the press, unless 
confidential enquiries as to the stat 
tor and the future prospects i 
when qualified.” 

Prior to admission to the | 
students must take a preliminary exar 
examination, 


be taken in the course of service und 
a final (Pass) examination, taken on 


The student, if he desires, 
a Final (Honours) examination. 
Examinations 
y persons who are serving or 
under articles of clerkship. 
Examinations, it is no 


university or law school. 


under articles 
Roll of Solicitors 

may take out a practicing certificate, 
tually impossible for a young solicitor 
practice on his own account. 
gests the Handbook, 
if possible with a view to a future part 
man who has proved his value will, 

be offered such a cler! 
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The salary of such clerkships varies 
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Least Affected 


by 


thods of Natural Science Applied to Study of Human Behavior Are Respon 
ked Development of the Social Sciences in The Twentieth Century—Legal 


Striking Transformations in Modern 


Thought and Methods—Type of Study Needed 


By NATHANIEL CANTOR 
irector of the Social Sciences, University of Buffalo 
f the social sciences in the ful and just place became Natural Law for the 
is been due primarily to the Romans. The law of the Roman Empire conformed 


Until the experi- 
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avior the social sciences were 
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human nature are 
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quite another light. For the 
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the question how we humans 
we do. Observation, experi- 
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ns, particularly, remain least 
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rent times and places. The 
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to an ideal standard which was implicit in the nature 
of things. This Corpus Juris was taught in the Italian 
Universities in the twelfth century. The Modern Sci- 
ence of Law began when the Glossators (thirteenth to 
fifteenth century) analyzed this body of law and made 
the case distinctions in the form of rules. At this time 
legal theory was developed by means of the pervasive 
scholastic philosophy and rested on tne rigid formal 
logic of the Middle Ages. With the Reformation, the 
theological and authoritative foundations of legal 
theory broke down. Law was emancipated from the 
text of Justinian. Reason was substituted as the oracle 
which could discover the principles of natural law. 
These principles, it was believed, were to be found in 
the nature of abstract man. A Law of Nature school 
arose. 

The Nineteenth Century Schools, too, sought an 
ideal body of legal principles. Law rested upon some 
fundamental idea such as the idea of Right or Free- 
dom or Justice. The Kantian or Hegelian philosophies 
were used to support and justify these systems. Law 
was regarded as something which could not be made 
consciously. Law was a product of history and history 
in turn was a product of nature. Thus Law unfolded 
itself.* The Analytical School of John Austin broke 
with all of the metaphysical and philosophic affiliations 
(so thought the Austinians) and sought legal materials 
in their contemporary institutions. Nevertheless, in 
their analyses they, too, continued to seek as did the 
Metaphysical and Historical Schools, for a universal 
science of law. They recognized that law was made 
consciously by law makers and was enforced by the 
judicial organs of the state. An advance in appreciat- 
ing legal realities was made by this school. But the 
urge for security of system oppressed the Austinians 
and soon they found a foundation, the authority of 
the state. 

The widespread influence of evolutionary theory 
and the development of the comparative method in the 
last decades of the nineteenth century extended no less 
to law than to zoology, philology, philosophy, art, reli- 
gion, economics, anthropology and philosophy. Each 
one of these subject matters passed through its taxo- 
nomic period. The effects, in some instances, have not 


2. While it is true that the historical and social philosophic schools 
in the latter half of the nineteenth century indicated the importance cf 
cultural contacts and borrowings in accounting for the development of 
legal institutions yet such use as was made of the past history of the 
nation was used to support the preconceived notions underlying their 
investigations. An examination a the files of Kéhbler’s Zeitschrift far 


Vergleichende Rechtswissenschaft—strangely enough so neglected by 


American jurists—reveals rather strikingly the uncritical use to which 
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XVII, 


was put. See particularly Vol. 
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yet worn off. Jurisprudence while freed from the 
necessity of non-human explanations was bound by the 
then prevailing belief that system building was essen- 
tial. Under the influence of Darwin and Comte the 
comparative method became the chief teol in building 
a science. Without uniformity and sequence science 
was impossible. One looked at different things and 
noticed the resemblances—ignoring the differences. 
Formal classification took the place of concrete analysis. 
Logical symmetry was substituted for empirical fact. 
In the province of legal phenomena a “jurisprudence 
of conceptions” grew up. The result was as sterile as 
the inquiry was artificial. Jurisprudciuce remained a 
wilderness of waste logic 

These theories of the origin and nature of law suf- 
fered from two major defects which were bound up 
in each other. In the first place, the studies were 
approached deductively. Certain assumptions were 
tacitly accepted. The prevailing philosophy of the time 
was used to support the a priori conclusion. Secondly, 
each of the nineteenth century schools sought to con- 
struct a science of law solely in terms and on the basis 
of the law itself. These defects, it appears, are being 
remedied by the direction of modern jurisprudential 
inquiry. 

When Jhering turned attention from the nature of 
law to its purpose a radical change in the scope and 
method of legal research was initiated. (‘‘Law As a 
Means to an End”—1913.) When Stammler taught 
that results must be sought through legal precepts that 
conform to present social ideals legal problems became 
more than a matter of the relation of abstract justice 
to abstract rules. (“Lehrbuch der Rechtsphilosophie”’ 
—1922.) When Duguit insists that principles of law 
must be determined and judged by what they con- 
tribute toward efficient social institutions he indicates 
that law is one of the social sciences. (“The Concept 
of Public Service”—32 Yale L. J. 425.) 

These tendencies are foreshadowed in the opinions 
and formal writings of the American jurists as well 
as the Continental writers.’ Origins of the law in line 
with the problem of origins of other social institutions 
have been discarded into the limbo of pseudo-science. 
The bases for the sanctity of law have been surren- 
dered for a science of legal construction. Law has 
ceased to be merely a body of codified knowledge and 
is becoming a process of social adjustment. The de- 
ductive approach to a study of law in terms of one or 
two fundamental principles has broken down. The 
realities of legal processes and mechanisms are the con- 
tent of modern legal science. 

As a result of this inductive approach there neces- 
sarily arose a functional point of view. The insistence 
on attending to what actually occurs in the life of the 
law led to the examination of other aspects of social 
life. This was an inevitable consequence of trying to 
see law in operation. Any meaningful system of law 
had to include non-legal material. The disrepute of 
the nineteenth century schools is not altogether unjus- 
tified when one considers their belabored attempts to 





8. In this connection reference should be made to the numerous 


articles of Dean Pound, particularly 27 Harv. L. Rev. 605; 30 Harv 
L. Rev. 201. See also B. N. Cardozo, The Growth of the Law; and 
The Nature of the Judicial Process. Paradoxes of Legal Science. O 
W. Holmes, Collected Legal Papers Dissenting Opinions. M. R. 
Cohen, 18 Corn. L. Q. 8; 87 Col. L. Rev. 287; The Process of Judicial 
Legislation, American Law Rev. 161 1914) R idolph Stammiler, 21 
Mich. L. Rev. 623. J. C H. Wu, 21 Mich. L. Rev. 623 Eugen 
Ehrlich, The Sociology of Law, Harv. L. Rev. 1380 
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v. Shepard 2338 N. Y. 236; MacPherson v. Bui 
470; Ives. v. S. B. R. R. Co. 201 N. Y. 271; 
Oregon 208 U. S. 412; Lechner v. N. Y. 198 U 
Co. v. Wayman 244 Ill. 509. 

5. Nathan Isaacs, The Limits of Judicial Disc 
339; B. N. Cardozo, The Growth of the Law, ( 
R. Pound, An Introduction to the Philosophy 
R. Pound, The Limits of Effective Legal Action, 3 

6 3B. N. Cardozo, The Growth of the Law, 

7. B. N. Cardozo, A Ministry of Justice, 3 

7. B. N. Cardozo, The Nature of the Ju 

9 John Dewey, Logical Method and Law 
Isaacs, How Lawyers Think, 23 Col. L. Rev. 555 
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Common and Statutory Law are built around a 
Medizval Christian view of human nature. The legal 
significance of these changed conceptions can easily 
be appreciated by reference to our criminal procedure 
and punishment. The present system of penal incar- 
ceration as a crime deterrent is in line with the practice 
of so many years ago of burning out the eyes of the 
insane in order to rid them of the bewitching evil spirits. 
If men are born criminals, their incarceration at birth 
would be the safest and most inexperisive method of 
prevention of crime. If criminals are social misfits 
changed social conditions will lessen crime. The pres- 
ent argument does not rest on any particular attitude 
the writer may share as to crime or toward criminals 
It is submitted that with our present knowledge of 
psychology and character formation only unawareness 
of it can excuse or explain many of our existing Penal 
Codes. Despite all of the uncertainties of psychoana- 
lytic methodology enough solid evidence has been pre- 
sented to show the overwhelming influence of the first 
few years and even of the pre-natal phenomena in 
character formation."* 

“Animus Furandi” may be defined legally. Law 
as such must rest on its own peculiar elements. Crim 
inal “intent” may be defined for purposes of making 
possible crime classification. The state legislatures are 
empowered to dispense with criminal intent and to pun- 
ish particular acts where no specific criminal intent 
exists. This distinction between malum in se and 
malum prohibitum may be of great practical impor- 
tance. What light does psychology throw on the con- 
cepts of motive and intent? In law as in every field 
of human activity the exigencies of the moment cannot 
await the final determinations of the scientist. Dis- 
crepancies between scientific data and practical proce- 
dure necessarily exist. This is not to deny the rele- 
vancy of utilizing our present knowledge of human 
nature. In the absence of a graphic presentation of 
every act of an individual from the moment of birth 
until death one need not in our present state of psy- 
chology seek shelter in theological and Middle Age 
views of what the human psyche is. The difficulties in 
the way of assimilating this newer knowledge must not 
override our sense of proportion. The time has ar- 
rived when the grim hard facts of modern psycho- 
logical inquiry must be recognized by our law makers 
despite the havoc they may create in the established 
institutions. One may agree that for purposes of legal 
administration insanity must be defined legally. This 
is not to deny the difference in consequences when such 
legal insanity rests on an understanding of what the 
human mind was thought to be several centuries ago 
and what we believe it to be now. Legal definitions 
are essential but they, too, must rest on the facts of 
modern science and not mediaeval folk-lore. 

The recital of these facts is not revelatory to those 
who are aware of these psychological advances. Yet 
how far we are from assimilating this knowledge in 
(b) “Paychological Possibilities in the Deception Tests” Journal of 
Criminal Law and Criminology, Vol. XI (1921), Pp. 551 et seq. 

Muscio, B.—‘*The Influence of the Form of a Question,” British 
Journal of Psychology, Vol. VIII (1916), Pp. 351 et seq. 
ichardson, F. F.—“Estimates of Speeds of Autemobiles,” Psy- 
chological Bulletin, Vol. XIII (1916), Pp. 32 et seq. 
Larson, J. A.—*“The Cardio-pnewmopsychogram in Deception,” 
Journal of Experimental Psychology, Vol. | (1923), Pp. 420 et seq. 
An attempt has been made to show the relations between several 
of the social sciences, particularly psychology, and the legal doctrines 
of unilateral mistake. 
Patterson, Edwin W.—“Equitable Relief for Unilateral Mistake,” 
88 Col. L. Rev. 859. 
18. Marion E. Kenworthy in The Unconscious, edited by Mrs 


Dummer. The same volume published by Knopf contains a paper 
by Ichn Watson which merits close reading. P. 91. 
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work of the several commissions for crime prevention 
Implicit in their work is a view of human nature which 
is fundamentally wrong. Their work consists for the 
most part in increased facility for apprehending the 
criminal and then railroading him away. Little account 
is given to the genetic study of the “criminal mind” 
and less to the rehabilitation of the criminal after his 
release. The dose of punishment is determined by the 
crime committed not by the condition of the criminal. 
The sexes are segregated and the problems of sex 
adjustment, it would appear, vanish. Character devel- 
opment of these law breakers rests on the spiritual fare 
of prison life. At the expiration of their term they 
are released, chastened and ready to assume responsible 
positions in society.'* Little use has been made of the 
intelligence tests, of experimentation with parole provi- 
sions, of meeting the needs of the offender in admin- 
istering penalty.'* The laws of learning as reformu- 
lated by modern psychology may be of greater value 
in the prevention of crime than such provisions as the 
New York State Baumes Commission’s additional pen- 
alty of five years for toting a pistol during the commis- 
sion of a felony. The data of the newer experimental 
psychology has not fertilized legal inquiry to any appre- 
ciable degree.'® 
IV. 

The examination of the manner in which legal 
institutions develop and operate may be facilitated by 
borrowing the methods of critical anthropological in- 
quiry. Several writers have indicated what may be 
done through this approach.’’ It is a commonplace 
that custom precedes enactment. The deleterious 
effects of food impurities are ascertained in the labora- 
tory and subsequently the Federal Pure Food Act pro- 
tects the community. On the other hand, the legal 
opinions which prevail shape custom. The United 
States Supreme Court or a state statute determines 
that six per cent is the “proper” rate of interest and 
henceforth that rate becomes non-usurious, proper, and 
finally moral. The stability of our statutes may rest 
less on the police power of the state and more on the 
habitual character of social behavior. Studies of ear- 


14. The Warden of the New York State prison at Sing Sing 


has written a stimulating article on Dealing With Criminals in the 
North American Review, March, 1928, P. 321 
A symposium by an outstanding group of criminologists appeared 


in Current History Dec., 1927, dealing with the causes of crime, the 
punishment of criminals, the courts and the prisons. Recently there 
has appeared a most careful study of a reformatory group which 
reveals the failure of the reformatory in rehabilitating the inmates 
In the writer's opinion this volume is one of the few sound studies 
of the treatment of the criminal. 500 Cri:ainal Careers. Sheldon and 
Eleanor T. Glueck, Alfred Knopf (1930) 

15. In this connection mention must he made of Gov. Smith's 
recommendation to the New York Legislature that a commission of 
psychiatrists be empowered to handle criminal punishment rather than 
the psychiatrically imexpert judiciary This is indeed a radical de 

rture from the accepted administration The signs are not un 
avorable. In certain classes of crime defendants in Massachusetts 


undergo a mental examination. 
16. Pioneer work in the fields of criminology and penology has 
appeared, An outstanding study is that of the Cleveland Foundation, 


must 


Criminal Justice in Cleveland The tendencies of modern inquiry 
may be gathered from Edwin H. Sutherland's Criminology (1924); 
Criminology and Penology, J. L. Gillin (1926); Schlapp and Smith, 
The New Criminology (1928); A. T. Poffenberger Applied Psychology, 
Chapters 23, 24, 25 (1928); The Control of Crime is the title of 
an article by Dr. Edgard A. Doll which appeared in The Scientific 


Pp. 551-556 See also Sutherland, “The Person 


Monthly, June, 1928, 
XIV Corn. L. Q. 159. 


Versus the Act in Criminology,” 
the character of these discussions and investigations with that of 
Caleb. H. Baumes’ short paper on Present Day Crime Problem which 
appeared in the West Publishing Co.’s Docket, Vol. IV, No. 1, P. 3119 

Mr. Baumes, chairman of the State Crime Commission of New 
York, opens his discussion with the words, “When we started our 
work this was our formula: we must do something to help catch the 


Compare 


criminal, keep him caught, try him quickly, convict him, if guilty.’ 
One is tempted to brush aside the dispassionateness of the inquirer 
and ask, “And then what?” 

17. Underhill Moore. The Rational Basis of Legal Institutions. 
23 Col. L. Rev. 600; L. K. Frank, An _ Institutional Analysis of 
the Law, 24 Col. L. Rev. 481: cf. also John Dickinson, The Law 
Behind Law, 20 Col. L. Rev. 113, 285. 
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our legislative enactments may be gathered from the 








lier civilizations reveal the importance of habit for 
tion and the emotional impressments of infancy 
maintaining social stability.’* Custom, inertia, and « 
servatism may account for the security which the 
supposedly affords. Respect for Law and Order 
resolve itself into following the path of least resista: 
In how far do legal institutions shape group habits 
and in now far are they shaped by group habits? 1 
answers to these problems cannot be found thro 
An acquaintance with the studies 


1 


legal analysis. 
acculteration of several groups would throw light 
the processes of adjustment of law to custom and 
habit to statute. Such concrete studies would indicat: 
to what extent judicial reasoning is a rationalization 
of customary behavior. Good reasons are presented 
support of the status quo. Fiction after fiction is bu 
up in support of the old patterns in new conditio 
with the resulting intellectual confusions. The creatio: 
of all sorts of legal presumptions, of conditions imp! 
by law, of judicial constructions is to be expected. Th 
resulting injustice is hardly estimable. Intelligent 
quiry into the consequences involved is left for 
most part to historians who forthwith proceed to fo 
mulate the problems. If the problems surrounding law 
enactment and enforcement were approached from 
ethnological point of view the relations between law 
and group activity might be understood more clear 
and handled more intelligently.’® 

The superstition that law is a product of reason 
will evaporate when the permanency of legal instit 
tions is seen to depend upon the habitual character 
behavior. The study of legal institutions proper 
begins with an analysis of habit formation. Primitiv: 
peoples throughout the world regulate their activity 
The American Indians, the Australians, the Melan 
sians, the Asiatic Nomads are all hidebound in many 
of their activities. Yet there is no semblance of a legal 
system. Not only is there no distinction between civil 
and criminal law but no formal scheme whatsoever can 
be discerned. Cultural inertia, habit, custom, the status 
quo, preserves itself. (Among some of the Africa 
natives an approach to an oral code of conduct may b« 
found. Specific violations are punishable by specifi 
payments or duties. Yet the greater part of Africa 
life is regulated by custom.) Violations of the grou 
mores do, of course, occur and are punishable by socia 
obloquy, the imposition of duties of kind 01 
Nevertheless 


one 


another and in certain cases by death 

18. B. Malinowski, Crime and Custom in Savage Society (192¢ 
R. Lowie, Primitive Society, chapters 9, 13, 14 (1920) R. Low 
Incorporeal Property in Primitive Society, 37 Yale L. J. 551 

19. For the first time in 1921, under the Packer's Act, a 1 
legolistic attitude was taken toward the determinatior f legal opit 
in contracts in restraint of trade. The secretary of agriculture w 
given a hand in determining whether there had been violations of 
act There is no telling how fewer legal lid be er 


difficulties woul 
countered if the subtle changes of group life were more casily recog 


nized It is submitted that familiarity with the mechanisms a: 
processes of cultural change as develcped by critical anthropologists w 
sid such recognition of social change and make for intelligent direct 


of legal change. 

20. Most of the crimes of Western 
against property Civil violations, too, center around property 
primitive society where property has not attained the significance 
bears in our own culture there is no need for the protection it receive 
through our laws. On the other hand there ocour forms of privileg« 
property among the Indians of the North West Pacific Coast such 
names, rights to dances, songs, crests, which are highly 1 
Public opimion alone protects the holder One simply does not think 
f appropriating another's privilege. The interested reader can pursu 
this study in Franz Boas, Tsimshian Mythology, 3lst Annual Report 
Rureau of American Fthnology, 1909-1910 See also Dr. Boas’ The 
Kwakiut! Indians, Report of the U. S. National Museur , 
341-358. 


European Society are crime 





most 


These monographs illustrate the overriding influence of custon 
the regulative factor in the lives of people. Of course, this was r 
Prof. Boas’ purpose His work is merely descriptive All the mor 
force to the position that custom everywhere determines conduct. Soci 
mores regulate property rights to a much larger legree thar iw court 
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ifringements are of infrequent 
tural patterns of the group to 
id in which one lives are the chief 
wr. The stability of law, the suc- 


nt, the character of legislation are 


the final analysis dependent upon contemporary 

» habits. 71 s not to deny the influence which 
may exert on order. Indeed one of the most suc- 
ful ways of changing habits is to use the leverage 

gal habit to er social habit. The fact rematns, 
vever, that for oper understanding of our legal 

tutions we must examine the “drives” and “mech- 
sms” of group behavior. The technique developed 
the more critK enthologists in their explanations 
social change, be that of great service in this 
ry. 

\ 

Specific inqu nto what is taking place in our 
sent economic institutions and how they have come 
ut will assist in balancing the interests of private 
erty and public good. An attempt to settle by legal 
ion alone the bitter controversies between labor and 

1 to Che 


tal is doomed 


institutions al 


failure history of 
their relation to other phases of 


economic 


cial life must be examined in order properly to 
erstand what is happening 
\merican substantive law centers around the pro- 
tion of private property. The constitutional guaran- 
es safeguard property as one of the foundations of 
lerly communal life.** Various attempts to justify 
rights of and to private property have been made.” 


lividual rights, nevertheless, it is being recognized, 
st be restricted when communal interests are 
cted. The determination of these interests is what 
ises difficulty. We lack the understanding of the 
ctors which might enable us to weigh more carefully 


interests involved 


lhe 
science, 
le markets, 
| governed by « 
the felt 
vision is made 

al An 
an insight into 


modern in 
with its 
and 


henever 


awareness 


istrial organization, made possible 
system of credit, capital, world- 
ts technological achievements 
Haltingly, 


demand it, 


is 
mon law principles 
cessities of the time 
structures 


may be 


economic 


the 
onflicting 


actual 


social desires 


gendered by a brief description of the changes which 
ve occurred. The system of Natural Rights formu- 
s ted during the eighteenth century was based on an 
nomic order vastly different from the machine 
lustry of the present era. The economic situation 
scribed by Adam Smith (and for the most part 
epted today) was relatively simple. Industry was a 
tter of individ skilled workmanship including 
expert use of tool ( apital consisted of the frugal 
ings of the workman’s profit. It depended alto 
ther on his industry Every worker had an equal 


portunity to help | 
lividual intelligence 
common good ot 
The 
ints, the factories 
21 ‘The Supreme ( 
has gone s fa 
to contract 
2 An excel ent 
article of Pr ( r 
Especially yi 
Thayer on Rylands 
Thayer, Esmys 


Legal Institutions U1 








opportu! it1es 


self. Success was a matter of 
ind skill. The employer sought 
his employes 

which the present industrial 
nes and fields offer the work- 
e M l Wage Law de 
a property right” out of the 
these attempts may be found in 

- and Sovereignty, 13 Corn 
‘ ns of Prcfessors Bohlen 
t er , Studies in the Law of 
w of K. N. Liewellyn, Effect 
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man are not quite the same in character as in the day 
of Adam Smith. The tools of the eighteenth century 
craftsman have changed into the mechanical marvels 
of the twentieth century. The workman's capital has 
become a matter of financial enterprise involving com- 
plexities which only the expert can unravel. 

The systems of collusive restraint by Big Business, 
the subordination of industry to business, of service to 
profit, the development of corporate “absentee owner- 
ship” with its widespread controls and world-wide 
markets and credits have radically altered the economic 
outlook since the days of Smith. The common law 
principles regulating the system of natural rights were 
never meant to care for the “vested interests” of pres- 
ent economic arrangements.** 

What is so often stated and even more often im- 
plied in legal thought is that the enlightened self-help 
principles of the 18th century operate at the present 
time, that wages and the conditions of work are ar- 
ranged for by free bargaining between employer and 
employe, that all have equal opportunity, that personal 
initiative determines the outcome in the struggle for 
economic goods, in short, that what was true in the 
18th century holds true today.** 

The more critical economists are aware of the 
radical changes wrought by the industrial evolution. 
Eccnomic studies have pari passu been concerned with 
the direction of these changes. General economic sys- 
tem building has given way to concrete studies. The 
investigation of business cycles, unemployment studies, 
price indices, labor turnover, the reports of the various 
federal organizations have all contributed to making 
economics sound and useful. The implications of this 
data for labor legislation are obvious. Yet the use made 
of this valuable information in legal thought is not so 
common as to make one chary in again quoting the 
Ives versus South Buffalo Railroad Co. decision. (201 
N. Y. 271). On page 287 the court states, 

“This report of the commission (The Wainwright Com- 
mission) to the legislature is based upon a most volum- 
inous array of statistical tables, extracts from the works of 
philosophical writers and the industrial laws of many coun- 
tries, all of which are designed to show that our own system 
of dealing with industrial accidents is economically, morally 
and legally unsound. Under our form of government, how- 
ever, courts must regard all economic, philosophical and moral 
theories, attractive and desirable though they may be, as 
subordinate to the primary question whether they can be 
moulded into the statutes without infringing upon the letter 
or spirit of our written constitutions ... (Italics mine). In 
our country the Federal and State Constitutions are the char- 
ters which demark the extent and the limitations of legislative 
power. If such economic and sociologic arguments as 
are here advanced in support of this statute can be allowed 
to subvert the fundamental idea of property, then there is no 
private right entirely safe, because there is no limitation upon 
the absolute discretion of legislatures, and the guarantees of 
the constitution are a mere waste of words.” (P.295). 

The Workmen’s Compensation Law, it was held, 
was unconstitutional. This was in 1911. The extreme 
limit of the police power of the state was reached when 
penalties were imposed upon an employer for failure to 
observe a legislative regulation. Such compensation 

‘ee "No student of economics can afford to overlook the vigorous 
and challenging work of Thorstein Veblen. His analysis of current 
economics institutions will be found in the following volumes all of 
which are published by B. W. uebsch, New York: Theory of 
Business Enterprise (1904); Vested Interests (1919); The Engineers 
and the Price System (1921); Absentee Ownership (1928); The 
Place of Science in Modern Civilizatior and Other Essays. This 
last volume published in 1919 presents his most critical views. His 
more personal attitudes are revealed in his Theory of the Leisure 
Class and in The Higher Learning in America. 

25. Stuart Chase, The Tragedy of Waste (1926); Stuart Chase 
and F. J. Schlink, Your Money's Worth (1927); The authors show 


the tragic waste in manpower and natural resources which followed 
the changed economic regime. 
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did not come within governm« control. Such enact 


ment, in 1911, d not tel to conserve the health, 


Satety or comtort 

In the case of Ritchi The People (i15 Ill. Pp. 
101-117) the mght of contract was h 
upon the police power o t] tat Fifteen years later 
in Ritchie & Co. v. W 
power of the state was held to place li 


eld to place limits 


509) the police 





its on the right 


to contract. In the intery fteen years between 
the two cases t “healt! ( fort,” and “public 
welfare” of the citizens of | were assigned quit 
different meanings Chi ut e of the two cases 
which involved tl é number of hours 


of work permitted per day rested on the meanings 
assigned to these concepts. Precedent and legal con- 
struction were useless in determining the value of the 
eight hour day for women. [Empirical considerations, 
[ Brandeis 


economic fact, and, experience gain, thi 
brief, first used in Milles regon, was presented 
were pivotal in deciding t titutionality of the 
statute. 

The Courts of the seve states are being asked 


to decide the inevitable conflict etween eniployer and 


employed which arise when the employes are required 
to promise not to join a union 1 condition of their 


employment. The courts must decide whether the em 


ployer’s business must suffer a result of the union 
ization and possible strike of the employes or whether 
the union must be restrained in its activities to enlist 
non-union members and thereby strengthen its cause. 


In most jurisdictions where the legislatures have at- 


tempted to restrict tne rights t the employers to exact 
this promise of not joining uw ; the highest courts 
of these states a V 
Court (Adair \ nited State 208 U. S. 161 é 
clared the statutes unconstitut 

The New York Court. of Appeals has taken a 
liberal position and has refus« 
restraining women employes joining a union on 
the grounds that there was no contract. No considet 


states Sul 


J 
J 


grant an Injunction 


ation was given the womer r their promises. Such 
promises were not made a condition of employment. 
Judge Andrews, writing for the Court, in Exchange 


Bakery and Restaurant, In R n, 245 N. Y. 260, 


states this position 





F Economic organization toc is not based on the 
single shop. Unions believe that w s may be increased, and 
collective bargaining maintained inion conditions pre 
vail, not in some single factory but generally That they may 
prevail it may call a strike and | et the premises of an 
employer with the intent of inducing him to employ only 
union labor. And it : lopt ther method separately. 
Picketing without a strike is 1 nlawtful than a strike 
without picketing Both are | ipon a lawful purposs 
rhe resulting injury is incidental ist be endured.’ 

How far we are tending from the theoretical right 

3 * ] ‘ . ‘ ‘ } +] | 

ot treedom of contract may be ¢ red from the « 
lier statements of Judge Andrews in the same decisi 
under which its members their i to increase their 
wages, and to assist then ther iy justify what 
would otherwise be a wrong So wou effort to increase 
its numbers and to unionize an entire trade or business It 
may be as interested in the wages of those not members or in 
the conditions under which they w is in its Own members 
because of the influence of one upon t ther.” 

As stated above, tl Ne York Court rests its 
decision upon the ground that no consideration was 


given for the promise not to join a union. The problem 
remains whether in any case the 
union to solicit members among 


rt would permit a 


ployees under con 
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political matters, 
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which is imposed the onrushing 


ogical age results in such dislocat 
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Effective legislation of these conditi 
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to be a record of the political machinat 
episodes chronologically arranged. H 
written without much of an attempt 


institutions had come about. Historia 
hed with the mere record of the 
time attempts are being made to inte 
erowing and enlarged meanings in 
which had passed as history. Liter 
moral motivation in these interpretat 
the newer historians. The important 
writing today is not the description 


ut the determination of how 
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tions of social studies will 
elastic legal system. 

The fact remains, it may be asserted, our legal 
institutions have managed somehow to get along. How 
effective this getting along has been interests the scien- 
tist. With knowledge of the social sciences there arises 
for the first time the power consciously to experiment 
with and deliberately to direct the process of American 
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support to a 


Articles in Commerce Reports Up to April 21, In- 
cluding Those Also for March 24 and 31 


868 of Commerce Reports for March 31, 1930, the 
Considerable interest 
the provisions of the new bill which are 


On page 


insurance law of Cuba is discussed. 


sted in 


new 
is being m: 





claimed to be « 


mprehensive in scope, and insurance companies 
ning them to make certain that its enactment 
ly affect them in that field. 

American firms doing business in Costa Rica will be inter 


are closely exan 





will not advers 





entitled “Registration of Corporations in 
59 of Commerce Reports for April 7 
the recent amendment to the registration required 
For the and to 
standing of the concern, foreign com 


ested in the article 


Costa Rica” on page 
which covers 


by Costa Rican laws. purposes of taxation 

determine the financial 

panies are required to file detailed statements of its business, 

object, and capital of the branch and certificate of the existence 

concern in the foreign country. 

cision of the district judge of 
a Mexican petroleum company restraining a 


agrarians from taking over land upon which the 


of the 

A recent de Tampico upheld 
the “amparo” of 
community of 
company already had obtained confirmatory oil concessions, tlie 
aining that the public benefit, as he understood the 
petroleum industry clearly to be, should take precedence over 
the individual rights of a group of private citizens. A dis- 
cussion of this decision appears on page 60 of Commerce Re- 
ports for April 7. 

There appears a special article on page 142 of C. R. for 
April 27 entitled “Foreign Trade-Mark Registration in Name 
of Agent” calling attention to the danger that may arise by 
permitting the agent of the American exporter to file a patent 








judge ma 





or trade mark in his name, the laws of certain foreign coun 
tries providing for the acquirement of a trade mark on an en 
tirely different basis from that provided in the United States 
This article will be read with interest by all exporters desiring 
to register a patent or trade mark in a foreign country to pro 
tect its right there 

Following is a complete list of material published: 

Special C Nos. 223—Law of July 31, 1929, in re 
gard to the Fiscal System of Holding Companies Operating in 
Luxemburg; 224—Bookkeeping Required in Mexico; 225 

Industrial Property in Spain; 226—Employers’ 
Netherlands Social Insurance System. 
The following comprise articles published in Commerce Re- 
ports: March 24: New Regulations Governing Joint-Stock 
Companies in Yugoslavia; Swiss Law as to Time of Payment: 
Exemption of New Industries in Sonora, Mexico; Trade-Mark 
Classification and Fees in Venezuela, March 31: Registration of 
in Mexico; New Insurance Law Considered 
in Cuba; Insurance Firms Decline in Number in Siam; Trade- 
Marks Registered in Czechoslovakia. April 7: Registration of 
Corporations in Costa Rica; Mexican Court Decision Affects 
Agrarian Law; Industries in Chile Must Employ 75 Per ‘Cent 
Chileans; Danish Insurance Year; Insurance Against Sick- 
ness in Czechoslovakia; April 14: Registration and Taxation 
of Foreign Companies in French Indo-China; Danish Court De- 
cision Governing Age of Checks; Tax Surcharge for Assist- 
ance of Spanish Labor Organization; Automotive Insurance in 
Foreign Trade-Mark Registration in Name 
of Agent (special article); Patent Rights Forfeited in Costa 
Rica; Exploitation of Cuban Mineral Lands; Publication of 
Notices of Trade-Marks in Peru; Trade-Mark Notes. 


irculars 


Decree Law of 


Obligation under the 


Foreign Corporation 
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Cuba. April 21: 
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Among Recent Books 








he Labor Injunction. By Felix Frankfurter and 

Nathan Greene. New York: The Macmillan Com- 

pany. 1930. Pp. 343.—Why is Labor distrustful of 
the courts? No clearer explanation has been written 
than “The Labor Injunction,” by Felix Frankfurter 
and Nathan Greene. It is a volume written by men who 
are masters of the history of legal institutions and who 
have the vision to see law as a means to human welfare 
and freedom. As this volume shows, judges have ruled 
upon union activities, ideals and even existence, with- 
out knowing why unions exist or the problems they 
must meet in order to accomplish their purpose. To 
emphasize some of Mr. Frankfurter’s points seems the 
best way to review this book. The authors have as- 
sembled a wealth of citations from the decisions of 
great jurists who also had reverence for human life and 
freedom. These decisions point the way forward out 
of the welter of decisions which merely follow prece- 
dents and reasoning from labels, without an examina- 
tion of the underlying facts and forces which condition 
action and disclose motives. 

It needs no explanation to make clear that life is 
a struggle of contending forces, and that an effort to 
make progress involves competition. Our national in- 
stitutions are based on a philosophy of democracy 
which aims to provide equality of opportunity for all. 
Each individual should have real opportunity to fur- 
ther his own welfare. If this opportunity is real in an 
age of associated undertakings such as this, it means 
that those persons who have common problems should 
have the right to cooperate for mutual benefits. 

When two or more people work together the agree- 
ment which defines the terms and conditions of the re- 
lationship determines the benefits that will accrue to 
all. The agreement becomes most equitable when the 
parties are equally free to urge their interests. Freedom 
to contract as an economic right does not necessarily 
follow from the legal right—freedom of contract. In 
industrial situations freedom to contract comes through 
organization. Former Chief Justice Taft analyzed the 
essentials in free competition for wage earners as fol- 
lows: 

“Labor unions are recognized by the Clayton Act 
as legal when instituted for mutual help and lawfully 
carrying out their legitimate objects. They have long 
been thus recognized by the courts. They were organ- 
ized out of the necessities of the situation. A single 
employee was helpless in dealing with an employer. He 
was dependent ordinarily on his daily wage for the 
maintenance of himself and family. If the employer 
refused to pay him the wages that he thought fair, he 
was nevertheless unable to leave the employ and to re- 
sist arbitrary and unfair treatment. Union was essen- 
tial to give laborers opportunity to deal on equality 
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with their employer. They united to exert influ 
upon him and to leave him in a body in order by 
inconvenience to induce him to make better terms 
them. They were withholding their labor of econo: 
value to make him pay what they thought it was wort 
The right to combine for such a lawful purpose has 
many years not been denied by any court. The st: 
became a lawful instrument in a lawful econo1 
struggle or competition between employer 
employees as to the share or division between them 
the joint product of labor and capital. To render t 
combination at all effective, employees must make th« 
combination extend beyond one shop. It is helpful 
have as many as may be in the same trade in the san 
community united, because in the competition betwe 
employers they are bound to be affected by the standa 
of wages of their trade in the neighborhood.” (“7 
Labor Injunction,” pp. 172-73.) 

The problems of industrial relations can be unde: 
stood only in terms of economic and social facts a1 
forces. They are complicated, specialized problems. T! 
injunction has been used as a clumsy tool: 

“All bills for equitable relief in labor disputes ar« 
cut according to the same master pattern. The con 
plainant has property, business relations and contracts 
of great value, described with varying degrees of mit 
uteness ; to damage this business, the defendants have 
formed an unlawful conspiracy, in pursuance of whic! 
they intend to strike, or have gone on strike, or are ir 
ducing others to go on strike, and have committed, 
have caused to be committed, acts of violence, intimid 
tion and coercion—acts of violence sometimes specifi 
ally described, often alleged in general terms, or, lac! 
ing even that, threats of violence; finally, allegations 
essential for equitable jurisdiction wind up the story 
irreparable damage and inadequacy of the legal 
remedy.” (pp. 61-62.) 

Proceedings start with a bill of complaint: 

“Of the one hundred and eighteen cases reported 
in the federal courts during the last twenty-seven years 
not less than seventy ex parte restraining orders wer« 
granted without notice to the defendants or -opportu 
nity to be heard. In but twelve of these instances, was 
the bill of complaint accompanied by supporting affi 
davits ; in the remaining fifty-eight cases, the court’s in 
terdict issued upon the mere submission of a bill ex 
pressing conventional formulas, frequently even with- 
out a verification. Of the fifty-eight restraining orders 
so granted, twelve seem never to have come on for fur 
ther hearing—even the very inadequate hearing inci 
dental to the proceeding for a temporary injunction 
(p. 64) 

Through such perfunctory technique the force of 
government is called in to halt an industrial movement 
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etterment for wage earners. Such delay enables 

mmpany to strengthen its position and lessens the 
of the w iwe earners 

[wenty years ago President Taft proposed to Con- 


statute forbidding hereafter the issuing of any 


tion or restraining order, whether temporary or 
nent, by any Federal court, without previous no- 
| a reasonable opportunity to be heard on behalf 
parties to be enjoined ; unless it shall appear to 
tisfaction of the court that the delay necessary to 
uch notice and hearing would result in irreparable 
to the complainant and unless also the court shall 
the evidence make a written finding, which shall 
read upon the court minutes, that immediate and 
irable injury is likely to ensue to the complainant, 
hall define the injury, state why it is irreparable, 
hall also endorse on the order issued the date and 
uur of the issuance of the order.” (p 65) 
[he definite points of procedure which make the 


ction a means to injustice, are issuance without no- 
f hearing ; reliance upon affidavits as evidence ; in- 


eness as to persons bound by injunction; vague- 
is to things prohibited; application of artificial 
of industrial relations and legal labels instead 
ts and meaning of real situations ; exceeding the 
of equity by enjoining lawful acts. The injunc- 
s enforced by the judge who issues it, and he may 
nce individuals held guilty of violating it; in effect 
y Jury 1s suspended 
\s the book points out, questions of fact, inten- 
which involve personal liberty, are decided on 
t untrustworthy « ence 
rom those judges who have stilled their doubts 
the statement that injunctions were but temporary, 


liscussion strips away their complaisance with a 
mary of labor injunctions: 

For the most part, however, courts have granted 
njunction despite grave doubt, on the theory that 
preliminary injunction does not pass finally on the 

rits of the controvers \t least for labor disputes 
1 rationale must be rejected. Of eighty-eight tem- 
rary injunctions revealed by the Federal Reporter, 
v-eight never were appealed from, and fifty-six, 
ther or not, never went to final hearing on the 
27 (pp 78-79 

Injunctions, even though temporary, decide the is- 


of fact so far as the industrial situation is con- 

d, so that unions usually are not concerned for 

termination of the legal issue. The decisions of the 
Supreme Court have ntrolled injunctions in state 

ts as well as fede 

In reviewing efforts to secure remedial legislation, 

uthors point out that measures fall into the fol- 


ng classes: 

1) substantive law to correct two judicial doc- 
s—conspiracy and restraint of trade; 
) to nullify yellow dog contracts ; 
) to narrow the scope of equity jurisdiction ; 
4) to correct procedural evils in issuing and en- 
ng injunctions 


> 
* 
x 


x 

" Efforts to reformulate judicial principles through 
stantive legislation have failed in the main. The 
ton Act, of which Labor had high hopes, has been 
rpreted not to change legal principles as the best 
tice already in effect except as to trial by jury 
In addition to substantive legislation there remains 
lative prescriptions for evils in procedure. If 


dies for the five glaring abuses which John W. 








Davis found in equity procedure could be found, some 
of the worst evils of injunctions could be averted. Mr. 
Davis’ list was: 

“The issuance of injunctions without notice. 

“The issuance of injunctions without bond. 

“The issuance of injunctions without detail. 

“The issuance of injunctions without parties. 

“And in trade disputes particularly, the issuance 
of injunctions against certain well-established and in- 
dispensable rights.” (p. 185) 

The injunction carries a threat of summary pun- 
ishment. “The heart of this problem,” according to the 
authors of “The Labor Injunction,” “is the power, for 
all practical purposes, of a single judge to issue orders, 
to interpret them, to declare disobedience and to sen- 
tence.” (p. 190) 

The authors rightly declare that “Not govern- 
ment, but ‘government by injunction,’ characterized by 
the consequences of a criminal prosecution without its 
safeguards, has been challenged.” (p. 200) 

The injunction as applied to labor cases presents 
special difficulties : 

“The injunction cannot preserve the so-called 
status quo ; the situation does not remain in equilibrium 
awaiting judgment upon full knowledge. The suspen- 
sion of activities affects only the strikers; the employer 
resumes his efforts to defeat the strike, and resumes 
them free from the interdicted interferences. More- 
over, the suspension of strike activities, even temporar- 
ily, may defeat the strike for practical purposes and 
foredoom its resumption, even if the injunction is later 
lifted. Choice is not between irreparable damage to 
one side and compensable damage to the other. The 
law’s conundrum is which side should bear the risk of 
unavoidable irreparable damage.” (p. 201) 

As Mr. Frankfurter again and again states, equity 
can not be done in labor disputes without understand- 
ing the economic and social meaning of what is to be 
done by both sides. Progress involves struggle and 
competition. Economic welfare is basic in social prog- 
ress. In the words of Mr. Justice Holmes— 

“I have seen the suggestion made that the conflict 
between employers and employed is not competition. 
But I venture to assume that none of my brethren 
would rely on that suggestion. If the policy on which 
our law is founded is too narrowly expressed in the 
term of free competition, we may substitute free 
struggle for life. Certainly the policy is not limited to 
struggles between persons of the same class competing 
for the same end. It applies to all conflicts of temporal 
interests.” (p. 203) 

Organization in unions is necessary to the welfare 
of wage earners. No judge shall decide upon an in- 
junction outlawing effective union tactics without un- 
derstanding exactly what he is enforcing. 

Mr. Frankfurter closes his book with a summary 
of the bill drafted by the Senate subcommittee. This 
bill is designed to correct bad procedural technique. 
The American Federation of Labor is fundamentally 
in accord with the principles outlined. 

Mr. Frankfurter has presented an interpretation 
of the labor injunction in keeping with his note dedi- 
cating the volume to Mr. Justice Brandeis, “For whom 
law is not a system of artificial reasoning but the ap- 
plication of ethical ideals, with freedom at the core.” 

Relief from abuses of equity procedure in cases 
involving labor relations, stands foremost in the legis- 
lative program of the American Federation of Labor. 
The reason why this issue is paramount for Labor is 
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evident from one example. In the coal fields of West 
Virginia forty thousand miners are working under con- 
ditions of virtual peonage. We are unable to help them 
because a permanent injunction prohibits efforts to or- 
ganize miners who could get work only on condition 
they sign yellow dog contracts. We believe such inter- 
ference by equity in the struggle for economic welfare 
and freedom to contract 
We seek relief. It will help to that end if members 
of the Bar read carefully “The Labor Injunction.” 
WILLIAM GREEN 
American Federation of Labor. 


is injustifiable and unwise 


President, 


Federal Estate a Laws, Correlated 
and Annotated. Fourth Edition. By Walter E 
ton and Carroll W jrowning. 1929 
John Byrne & Co. Pp. XLV, 766.—The 
of this useful work was occasioned 
the Revenue Act of 1928. It follows the same general 
structural plan as the earlier « Six parallel col 
umns contain the provisions of the Revenue Acts of 
1928, 1926, 1924, 1921, 1918 and 1917. The Acts prior 
to 1909, because of their minor 
siderations of space, are 

The practical utility of the authors’ arrangement of 
the subject-matter is enhanced, in the case of the pres 
ent edition, by reason of the extensive revision of ar 
f 1928 


Bar- 
Washingto1 

fourth edition 
by the enactment of 


litions 


importance and con 
omitted from this edition 


ons made by the 
Such a revision, whatever the 


rangement and numbering of secti 
Act. 
it may have been, is certain to cause 


of time until taxpavers and 


reasons justifying 
confusion and loss 
counsel have accustomed 
The availability 
uch to minimize these 


themselves to the new a1 
of the present edition 
transitional evils 

The content of the 
subtitles, to wit: Introductory 


rangement 


is organized under three 
’rovisions, General Pro 
Under the third 
relating to such disparate 
topics as federal estate tax, the excess profits tax, the 
shortlived tax on gifts inter Board of Tax 
\ppeals, judicial review of the decisions of that Board, 
and other matters more or less incidental to federal in 
come and estate tax administration. The volume II 


NOOK 


visions, and Supplemental Provisions 
4 7 
Ll 


sub-title appears the 1 


vivos, the 


is we 
indexed and contains an alphabetical table of cases, witl 
references to the footnotes in 

The sections of the different Acts are extensively 


which the cases are cited 
annotated in footnotes to decisions of the courts and 
the Board of Tax Appeals which interpret and apply 
them. The footnotes 
erences which should be 


ilso contain numerous cross-ref 


of substantial assistance in as 


sembling quickly provisions of the various acts 
relating to a given problem. While the annotations are 
] thev go 
statutes are not also 


[Treasury Department 


apparently accurate and com so far as 
their value is limited 

annotated to the ruling 
and Bureau of Internal 
which have not vet been adjud 
or determinations 


Revenue on numerous points 
icated by court decisions 
rf the Board of Tax Appeals. Fur 
thermore, such become out-of-date 
unless supplements are it frequent interval 

All this. however, d not detract from the essen 
tial merit of the work, vi convenient correlation 
of the kindred section lifferent Acts which 
provides 


annotations soon 


ArTHUR H 


University of Chicago Law School 


KENT 


America and Europe, and 
Zimmern. New York: Oxford Unity 
Pp. vi, 213.—-The visit to 
distinguished scholar gives particu 
appearance of this collection of his 
Their range is wide. They include 
America and Europe, a 
\merican universities, 


recent 


parison of 
praisal of 
tionalism and internationalism, and 
minating essays on the League of 
tional organization. Perhaps the most 
the is the fi 
prospects of democracy. In 


1 


ter in whole book final 
states his thesis in one simple senten 
age of demox racy, but democracy has not 
its appropriate institutions.” ‘These 
sists, must conform to three main co! 
racy is to be realized: 

“They must be able to operate eff 
international as well as in the national 

“They must be responsive to the 
centres Of power. 

“They must be 
changing circumstances.” 

Each of these conditions, he <« 
the elimination of some cherished trad 
thinking ; to-wit: 

“The first involves the eliminat 
absolute sovereignty. 

“The second involves the eliminati 
progress through increasing centralizatio1 

“The third involves the elimination of 
a system of checks and balances designed 
stability against the danger of too rapid 

The student of the humanities is 
fessor Zimmern for keeping alive and vivi 
culture of the Greeks and for making us 
indebtedness to that culture. To the student of « 
temporary social realities Professor Zimme*n’ 
is equally conspicuous, for he is one of those be 
shuttles which by flying back and forth 
ocean-separated continents are weaving 
ternational understandings and good w 
ing also to find that the thread with wh 
together is accomplished is such “Engli 


ARTHUR 


capable of ra 


+ .- . . 
nence 


between « 


1 


Northwestern University 

Make Everybody Rich; Industry's 
B. A. Javits in collaboration with C. W 
New York: B. C. Forbes Publishing C 
Ave. Pp. 300.—Although the author 
makes no claim to being a social scientist 
a lawyer), nevertheless he is familiar with the essenti 
underlying principles of social science. Consequentl 
he has produced a really stimulating and readable cl 
lenge to American complacency. The great Americ 
paradox, he finds, is prosperity that goes jerks 
crime—the two things being more or less in correlatiot 
To give us real prosperity insurance the author .d 
mands co-ordination of the various parts of the bus 
ness mechanism, but he offers no definite plan. W1 
his plan might be, however, may be guessed from | 
insistence that three things are necessary: vi 
high wages, to repeal anti-trust laws, and to let 
ness try the habit of getting together. His general arg 
ment, which is to the effect that Americar 
must find a way to guarantee a job to everyone and 
then to train everyone to work to the best advantage, is 


industr 














comnere « 
st its nati 
er in this 
) the | 
jurisdict ‘ 
t equally 
loore, who answe 
ed with the iud . 
int. Thus tl : 
T> t w 
e 
M. Canonne « 


kish contentions 


nternational law lve 
ranconia 
, Hinder. w f 
1 the issue ] 
there is 
of the f 
In the absencs 
ng such cas 
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ebbs’ mit rity report on 


re iI wenty years ago. 


will indicate the essential 
orkers need 
yf mere toil, 
of their 
ffort The mod- 
lf the most com 


r be St 


worries 
he he 
industrial 
nscious of this fact 
bbed individual 
cording to their 
Profit 
> com 


Affaire du 
du Recueil 
tribution by a 

reasing liter- 


decided by 


ternational Justice in 1928. 


submitted to the 

conflict with 
aw in instituting legal 
| steamer 
ie high seas, 
1ationals lost their 
lent, the Court 


resice 


cl 
encn 
+] 


besides 


alin issues, 


e discusse the Court: 
tional law the jurisdiction 
mes committed by aliens 
its territory, and, second, 
se the offense did not take 


-e within Tur- 
ynly was the 
point Judge 


irst question in the negative, 


dissented on the 
the 


jority 


on 


te of the Turkish national 


letail the French and 

se and the 1 arious points 
He reviews the cases of 

the Oncle-Joseph and the 
to be the only ones bear- 
nt case, and concludes that, 


f the juris- 
decisions are conflicting 
le of positive law 


ks the solution should be 
iral law which he criticizes 
this case. In his devotion 
so f to assert that 
nte tional court only 
prit f natural law 
arrest li nant Demons 
1 in instituting an action 
s, “violated a principle of 
h a delinquent can be 
re his natural judge, who 


the French judge, and him 


the crime might be 
1 the Turkish boat, as 


‘'t was so considered by the majority of the Court, did 
not, he contends, modify the “ordinary solutions of 
problems of criminal jurisdiction” (p. 209). 

The learned author also criticizes the judgment of 
the Court because it failed, he says, to elucidate all the 
large questi law involved in the case, but was 
confined too strictly to the question at issue. It is true, 
he admits, that an ordinary judge cannot properly as- 
sume the role of legislator, but an international judge 
judge; in international law there is 
no legislature, and international courts must therefore 
“play a primordial role; they must be as rich as pos- 
sible.” In the present case the judgment of the Court 
left undecided two of the three questions raised. For 
this the Court must be condemned (p. 244). 

The thesis of the author is interesting, even if the 
majority of jurists do not share his views. 

James W. GARNER. 


ms ot 


is not an ordinary 


; . . 
( niversity of 


Illinois. 


Uniform Crime Reporting: A Complete Manual 
for Police the Committee on Uniform Crime 
Records of the International Association of Chiefs of 
Police, 261 Broadway, New York City. 1929. Pp. 
XI 464.—This is essentially a volume for police agen- 
cies, but in addition is of value to and provides a 
method for the collection of data pertaining to crime 
statistics by the Department of Justice and State 
Bureaus of Criminal Identification. While it is spon- 
sored by the International Association of Chiefs of 
Police, it confines its suggestions to operations within 
the United States and its territories. The volume is 
not for sale but is distributed to those whom it may 
concern and the gathering of the matter contained 
between its covers was financed by the Laura Spelman 
Rockefeller Memorial which afterwards became con- 
solidated with the Rockefeller Foundation. The staff 
of the Bureau of Social Hygiene actively participated 
in many features of the work, which was actually done 
by a staff from the National Institute of Public Admin- 
istration, its personnel being—Bruce Smith, Donald C. 
Stone, L. S. Timmerman and Audrey Davies. It is 
interesting to note that Messrs. Smith, Stone and 
Timmerman are at present engaged in a study of the 
Chicago Police Department for the Citizens’ Police 
Committee in carrying out a plan for a comprehensive 
survey which was proposed by the Chicago Crime Com- 
mission. 

The volume is not one possessing popular appeal. 
It is exactly what its title indicates—a manual which 
establishes a national system of crime statistics. It 
provides the following outstanding features, contained 
in five chapters, accompanied by a carefully prepared 


By 


index: A systematic approach to crime statistics ; 
manual for compiling crime returns; police record 


systems ; administration of system by the Department 
of Justice; offense classes of the uniform classification 
and schedules arranged alphabetically for the states, 
the District of Columbia and the territories of the 
United States. 

This is the first comprehensive manual of its kind 
and is an attempt to lay the foundation for a real 
opportunity to produce worth while information con- 
cerning crime and criminals. An illuminating sugges- 
tion is presented when considering the systematic 
approach to crime statistics in the statement that “Most 
American crime statistics, as well as many of the 
foreign systems, begin with the number of persons 
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arrested. Such as these entirely ignore those basic 
records which, properly compiled, may be made to show 
the number and nature of criminal offenses com- 
mitted.” 

Under the plan proposed it is the purpose to have 
the Department of Justice operate the system. Legisla- 
tion has already passed the National House of Repre- 
sentatives and is pending in the Senate to the end that 
the Department of Justice may have authority. Of 
coures, under our federal system, the national govern- 
ment cannot compel the local governments to report on 
their operations, but it is hoped that with the co-opera- 
tion of the various police and crime reporting authori- 
ties that the voluntary activity of all concerned will 
result in making possible a system of statistics which 
is truly national. 

As is clearly set out in the book, “Since the police 
of this country may either grant or withhold crime 
returns, it is clear that without police co-operation there 
can be no crime statistics. The real problem with 
which we are here confronted is one of maintaining 
police co-operation. Lack of it has doomed all earlier 
efforts to failure.” 

How well this is being overcome is indicated by 
the fact that already more than 400 jurisdictions have 
voluntarily made a monthly return of offenses com- 
mitted within their territory, without waiting for final 
disposition of the matter in congress. It is to be 
understood that these returns have not as yet been made 
to the Department of Justice but to the Committee on 
Uniform Crime Records which is publishing its results 
in a monthly bulletin. It can reasonably be expected, 
with the issuance of monthly, annual and other bulle- 
tins by the Department of Justice containing the infor- 
mation collected under the terms of this manual, that 
the erroneous inaccurate statements now so prevalent 
will be overcome. 

Appreciating that many police agencies could not 
at present furnish the information required by the 
return forms in Chapter Two, the committee has in- 
cluded sample record forms and detailed procedure 
which will make their compilation possible. With ade- 
quate records installed in the individual cities, police 
agencies may classify the facts produced by them 
according to uniform schedules submitted by the com- 
mittee, which will place the returns from one jurisdic- 
tion to another on a comparable basis. The most im- 
portant of the classifications, that which attempts to 
make adjustments, is the difference in penal codes of 
the various states. For this purpose a uniform classi- 
fication of offenses has been devised and schedules pre- 
pared which will make the compilations of such offense 
classes as homicide, robbery, burglary, etc., of one 
jurisdiction comparable with those of others. Hereto- 
fore the lack of criminal statistics has been charged to 
the fact that the differences in penal codes made any 
satisfactory compilation or comparison impossible. 
Now the proposition is presented in such a way as to 
reconcile differences in penal codes and make possible 
comparative data which may have some basis of 
accuracy. 

This undertaking is specifically stated to be devoid 
of any desire merely to add to the growth of statistical 
year books. The aim is to confine the police returns to 
those matters which are essential to police executives, 
legislators, sociologists and the general public. Lack of 
such essential data has made scientific police manage- 
ment extremely difficult, if not impossible. As stated 
by the Chairman of the Police Committee, former Com- 


missioner William P. Rutledge of Detroit, “We are in 
the absurd position of endeavoring to diagnose and cure 
a social disease with little knowledge of its cause, its 
nature and its prevalence.” The book endeavors to 
point the way to overcome this situation, and for the 
general public it is pointed out that the compilations 
will have a substantial value in that “the ever-increasing 
attention devoted by the daily and periodical press to 
crime topics has resulted in an ill-defined yet wid 
spread feeling of uncertainty in a belief that one js 
not secure in his life and his goods, that the police hay: 
failed in their task of protection, and that all forms 
crime are steadily mounting. 

“In the absence of data on the subject irresponsib\ 
parties have often manufactured so-called ‘crime waves’ 
out of whole cloth to the discredit of police departments 
and the confusion of the public concerning effective 
measures for reducing the volume of crime.” 

While, as was stated in the beginning, the book 
has no popular appeal, it is a most valuable volume for 
the student of criminology and even the business and 
professional man who is interested in the task of mak- 
ing his place of abode a safer and better spot in which 
to live and conduct his occupation. 

Chicago. Henry Barretr CHAMBERLIN 


Leading Articles in Current 
Legal Periodicals 


North Carolina Law Review, April (Chapel Hill, N. C.)— 


Federal Practice and Procedure, by J. Crawford Biggs; The 
Family Automobile, by Frederick B. McCall 
Cornell Law Quarterly, April (Ithaca, N. Y.)—Some 


Aspects of Canadian and Australian Federal Constitutional 
Law, by W. P. M. Kennedy; Joint and Mutual Wills: Mutual 
Promises to Devise as a Means of Conveyancing, by William 
L. Eagleton; Bar Associations, by Philip J. Wickser; Rights 
of Dissenting Shareholders to Appraisal and Payment, by 
Irving J. Levy. 

Georgetown Law Journal, March (Washington, D. ( 
—Public Contracts and Publicity, by O. R. McGuire; Nat 
uralization and the Prohibition Amendment, by Henry B 
Hazard; The Origin of Equity (continuation), by Charles 
A. Keigwin; Liability of Aircraft Carriers, Owners and Oper 
ators of Aircrafts, by W. Jefferson Davis 


American Journal of International Law, April (Washing 
ton, D. C.)—Some Legal Consequences if Extraterritoriality 
Is Abolished in China, by Quincy Wright; Aviation and Inter- 
national Law, by Manley O. Hudson; Proposed New Editio 
of the Treaties of the United States, by Hunter Miller; Pre- 
sumption of Cessation of Citizenship; Its Effect on International 
Claims, by Margaret Lambie; Neutrality During the Europea: 
Wars of 1792-1815, by Charles S. Hyneman; Determination of 
Enemy Character of Corporations, by Ralph A. Norem. 


Indiana Law Journal, March (Indianapolis, Ind.)—The 
Limited Partnership in Indiana, by Robert C. Brown; Cov: 
nants Running with the Land, by Bernard C. Gavit; Th 
Law’s Delays—Some Procedural Changes, by C. V. Ridgely 


Minnesota Law Review, April (Minneapolis, Minn.)—Ta» 
ation of Transfers Intended to Take Effect in Possession or 
Enjoyment at Grantor’s Death, I, by Henry Rottschaefer 
The Jurisdiction of a Court of Equity Over Persons to Compe! 
the Doing of Acts Outside the Territorial Limits of the State 
by Ernest J. Messner. 


Minnesota Law Review, May (Minneapolis, Minn.)—Mi: 
nesota’s Statute of Charitable Trusts, by Ralph Dwan; Taxa 
tion of Transfers Intended to Take Effect in Possession o1 
Enjoyment at Grantor’s Death, II, by Henry Rottschaefer 
Misrepresentation to Secure Employment, by Maurice H. Merril 

Yale Law Journal, April (New Haven, Conn.)—Futu 


Interests in Chattels Personal, by Lewis M. Simes; Th 
Conflict of Laws of Germany, by Ernest G. Lorenzen; TI! 
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ments of Deliv 
by Paul W. Br 
tes, April (Northport, N. Y.)—Injunction Against 
taking Establishme Residential Districts, by Andrew 
ssh; Perils of the Seas; The Manor in Legal History. 
ssippi Law J ul, May (University, Miss.)—Should 

rt of Chancery Remain Separate? by V. A. Griffith; 
Statute, by W. W. Venable; A 


Applied to Gifts of Choses in 


ppi’s Prima Facie 


Study of Commort urrier Motor Bus Transportation and 
gulation: Regulation of Common Carriers of Passengers 

by J. Morgan Stevens; The Extent to Which the 
ppi Railroad Commission May Regulate and Control 
eration of Busse Richard Capel Beckett; Missis- 
Compact with Arkansas, by Ward Allen; Agrarian 


ion in the State Mississippi, by A. B. Butts. 


uis Law Review, April (Fulton, Mo.)—Partnerships 
ruptcy, by Harold S. Cook; Exemptions from Jury 
and Challenges r Cause in Missouri, by Robert FE. 
vald 

tucky Lau May (Lexington, Ky.)—Incorpo- 
Family Propert a Device for Avoiding Taxes, by 
.. Martin; Cor ition as a Function of the Judge, 
k H. Randall: Contractual Joint Rights and Duties, 


Aspects of War Rent 


n | Evans mnstitutional 
by F. R. Aumann 

rsity of Pens a Law Review, May (Philadel- 

Capacity to Bear Loss as a Factor in the Decision 

in Types of Tort Cases, by L. W. Feezer; Legal 

ts on a Choice of a Dwelling, by F. D. G. Ribble; 

of Regulating fair Competition in Germany, Eng- 

d the United States (concluded), by Fritz E. Koch. 


iigan Law Ret May (Ann Arbor, Mich.)—The 
Significance of the Baltimore Railways Case, by Arthur 
all; Res Judicat nd Recording Acts: Does a Judg- 
onclude Non-Parties of Whose Interests the Plaintiff 

o Notice? by Edgar Noble Durfee and Austin Fleming; 
Judges—Appointment, Supervision, and Removal— 
Possibilities Under the Constitution, by Burke Shartel. 


ishington Law Review, April (Seattle, Wash.)—Status 

Proceeds of Life Insurance Under the Community 
rty System, by Fred W. Catlett; Liability of the Entire 
nity Estate for the Payment of State Inheritance Tax 
re Husband Undertakes to Dispose of Entire Community 
by Will and Wife Elects to Take Under the Will, by 

F. Falknor 

ithern California Law Review, April (Los Angeles, 
The Receiver in Bankruptcy: An Introduction to Bank- 

Reform, by John Hanna; Sovereign Rights and Rela- 

the Control and Use American Waters, Part III, by 
st C. Carman; Legal Aid Clinic as a Law School Course, by 
S. Bradway. 

ky Mountain Lew eview, April (Boulder, Colo.)— 
itive Pardon for Contempt of Court, by Rice Lardner; 
xisting Duty as Consideration for Contracts in Colo- 
by Sherman Ely Walrod; Conflict of Jurisdiction Re- 
g Control of Water Western States, by Delph E. 


enter 


»yola Law Journal, January (New Orleans, La.)—The 
Egyptian Muslim Marriage and Divorce Law, by Pierre 
es: Election of Remedies—A Criticism, by Henry George 


Mahon: Criticism of Recent Louisiana Cases, by Henry 


rge McMahon 
regon Law Review, April Soni Ore.)—The Insanity 
nse, by James T. Brand; Oregon Judicial Council, Report 
929): Covenants Running with the Land, by Bernard 
savit. 
Tulane Law Review, April (New Orleans, La.)—Some 


nt Decisions on Tort Liability, by Francis H. Bohlen; 
tinuity of the Roman Law in the East, 
ngier; The Origin and 
Herbert. 


by Charles Sumner 
Nature of Maritime Liens, by Paul 


'llinois Law Review, May (Chicago)—The Constitutional 

f Return for Public Utilities, by Charles B. Elder; A 
lem in Trusts: Newell v. Hadley, by Francis W. Jacob; 
District Judges, by Kenneth C. 


anadian Bar Review, April (Toronto Extra-Terri- 
Bigamy, by C. J rty; The Indeterminate Sentence 








and Parole in Ontario, by E. Coatsworth; Bureaucracy, by 


J. J. F. Winslow. 

Virginia Law Review, April (Charlottesville)—The Essen- 
tial Nature of International Disputes, by J. L. Brierly; Federal 
Process and State Legislation, by Charles Warren; Incorpo- 
ration, by Reference, of an Extrinsic Document Into a Holo- 
graphic Will, by Thomas H. Malone. 


Wisconsin Law Review, April (Madison, Wis.)—Aad J. 
Vinje, by Marvin B. Rosenberry ; The Doctrine of Implied 
Revocation of Wills by Reason of Change in Domestic Rela- 
tions of the Testator, by W. A. Graunke and J. H. Beuscher ; 
The Expansion of Criminal Equity Under Prohibition, by 
Forrest R. Black. 


National University Law Review, May (Washington, D. 
C.)—British Prize Courts and Dominion of the Seas, by 
Charles F. Carusi; Niccolo Machiavelli; His Contribution to 
the Social Sciences, by Constantine D. Kojouharoff. 


Harvard Law Review, April (Cambridge, Mass.)—Mr. 
Justice Holmes, by Learned Hand; Statutory Interpretation, 
by Max Radin; A Note on “Statutory Interpretation,” by 
James M. Landis; Federal Legislative Courts, by Wilber 
Griffith Katz. 

Dickinson Law Review, March (Carlisle, Pa.)—Jus Ac- 
crescendi, by Frederick A. Marx; Legal Computation of 
Periods of Time in Pennsylvania, by Forrest Bee Ashby; 
Joint Banking Account of Husband and Wife in Pennsyl- 
vania, by Harold S. Irwin. : 


lowa Law Review, April (Iowa City, Ia.)—The Restate- 
ment of Contracts—Again, by Clarke B. Whittier; Liability 
of Individuals Conducting the Affairs of a Foreign Corporation 
Not Authorized to Do Business in Iowa, by Mason Ladd; 
Iowa Annotations to the Restatement of Conflict of Laws, by 
Claude H. Brown. ; 


United States Law Review, April (New York City)— 
The Old Covenant and the New Leviticus; by R. P. Taylor; 


The Dissenting Opinions of Mr. Justice Holmes, by Charles W. 
Shull. 


Texas Law Review, April (Austin, Tex.)—Tenancy from 
Year to Year and Related Estates, by Frank Bobbitt; Need 
Rescission Be Sought within a Reasonable Time? by Sol 
| en oa Mortgages Securing Future Advances, by Albert P. 
ones. 





Information Wanted as to Pictures of Two Former 
Legal Worthies 


Epitor, AMERICAN Bar ASSOCIATION JOURNAL: 

In the hope that some of your readers may be of assist- 
ance in my attempt to locate pictures, paintings or some record 
of the facial appearance of two men who were prominent in 
the legal fraternity of a century ago I am writing this, request- 
ing its publication in your paper. 

Stephen Titus Hosmer graduated from Yale in 1782 and 
received the degree of L. L. D. from the same college. He 
was said to have been a native of Middletown, Connecticut but 
I have reason to think that he may have lived some of his 
early manhood years in the neighborhood of Bridgeport. The 
majority of his life was spent in Middletown where he was 
prominent in civic and fraternal circles. From 1815 to 1819 he 
was an Associate Justice of the Superior Court of the State 
and its Chief Justice from 1819 to 1832. His character was 
such that his decisions even today are characterized as Hos- 
merian. He died in Middletown August 6, 1834. 

William Judd was a native of Farmington and admitted 
to the bar in 1765. Having been an officer in the Revolutionary 
Army he was one of the original members of the Order of 
Cincinnati. He is somewhere stated to have been one of the 
most distinguished members of the Hartford County Bar. In 
the agitation to frame a new state Constitution he was the 
Chairman of a Convention of citizens held in 1804 to promote 
that object. The opposition he encountered and the criticism he 
received so hurt him that he retired from active legal life and 
died that same year. 

Any information relative to a source from which to obtain 
a likeness of either of these men would be greatly appreciated 
by the undersigned at the address given below. 
WrixtHror Buck, 
201 Ann Street, Hartford, Connecticut. 











AMERICAN 


LAW INSTITUTE 


COMPLETES 


MODEL CODE 


(Continued from Page 360) 


\merican Law Insti- 
and market the Re- 
State Annotations 
is represented upon 
American Law Insti 
self go into the book 


Publishing Company, and 
tute. The publishers wi 
statement of Law 
thereto. While the Institute 
the Board of Director the 
tute Publishers, it does not i 

publishing business. The publications of the Insti- 
tute will be sold to t yrofession through the law 
book trade in the usual In addition our con 
tract provides th any Association which 
wishes to purchase the Restatement in quantity for 
distribution to its members, may have the advan 
tage of dealer’s discounts in doing so. 

“Under this plan the Institute takes all respon 
sibility for the manuscript of the Restatement and 
for seeing that the State Annotations are in proper 
form to be printed. The Publishers’ part b 
when the completed manuscript is approved by the 
Institute and ready for printing and sale. The In- 
stitute continues to be a exclusively devoted 
to scientific work It will continue to 
produce the Rest will assist bar asso- 
ciations with State Annotations in every way pos 
sible. Furthermore we assured through the 
publication arrangement that no committee’s work 
will be lost through lack funds to publish; fur- 
ther, that the product of hours of patient re 
search and conference spent in producing the Re 
statement and its Annotations will be available to 
the profession ttr and at 
able price.” 

Chairman George E. Alter. the committee 
on membership, then presented the report of that 
body, showing accessions to the list and also those 
who have been dropped for failure to show suffi 
cient interest in the Next came considera- 
tion of the Code o Procedure, which 
destined to occupy a part of the time of the 
eighth annual Re Mikell and 
Keedy were on platform to rt 
the various also 
such information a 

Model Code of Criminal Procedure Taken Up 

As stated al he Model Code occupied the 
attention of the whole Institute for the greater part 
of the first session and all of the second and third 
sessions on Thursday. It was continued by a large 
special committee all through Friday and was r 
sumed, on the committee’s t, in the session 
of the main body Friday morning. The method 
followed was to take up the Code chapter by chap 
ter. the Reporter yr any explanation 
which he felt called fo 1waiting questio1 
from the floor I alled attention 
number of additions made to variou 
sections as a result at the last meet 
ing, when the tentative f the first part of the 
Code was before the Institute, and of further study 
bv the Reporters and their Advisers. Practicaily 
all of these were accepted without discussion 

Section 88. dealing with “bail 
dition of the undertaking,’ 
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condition of the bail bond, when sentence 
a fine only was imposed, should that 

pay the fine or such part thereof as the Appe 
Court may direct, if the judgment or sentence 
affirmed or modified or the appeal is dismissed 
The majority of those present t tl 
it was sufficient to make the bi 
for the defendant’s appearance 
of the Court, without obligating him to pay 
fine should the case be affirmed 
missed. Other sections in the in 
Bail were discussed, but only one 
change was made in the original d 
important sections which wer« 
debate, as embodying a wise policy, 
makes the bail bond a lien on 
described in the affidavit required 
section. 
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emphasis on information 
method to indictment, and its recor 
constitutional amendments be adop 
States Which now prohibit information 
minor or in a few unusual 
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“Indictment and Information” 


The chapter on “Indictment and 
one of the most important in the 
particular interest. Section 179, 
indictment or information shall 
tion of a prior conviction of th 
questioned on the ground that the 
in some cases having statutes on thi 
substantial element of the offen 
was not adopted. Section 415 in 
lealing with the procedure relative t 
the second or subsequent offens¢ 
mination of the fact, went through 

A section in the same chapter 

sclosure of the finding of an indictme: 
filing of an information by any 1 j 
cial of any court, except in the perfor 
official duty, unless such person i 
has been admitted to bail, originally 
prohibition to editors and publi 
provision was, however, eliminated 
stated, on the ground that it belong 
stantive branch of the criminal | 
Code of Criminal Procedure 
The short forms of indic 
chapter were accepted as in line with progress at 
the needs of the time. Then came a spirited d 
cussion on Section 200A, which ides that tl 
names of witnesses shall be endorsed on ind 
information. This section was in the origit 
the C il the R 
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incil, still not satished with 


submitting the 


of course was that this 
lisadvantage, particularly 
1 crime and intimidation 
net b 1 statement of the 


is followed appat 
ithout any 
It was als 
1 of making 
ne by putting all the 

members of the Coun- 
the question, made brief 


umber of the \dvisers to 


sustained the unanimous 


nd their Advisers and the 


“Motion to Quash and Pleas” 


to Quash and Pleas” 
viding that “all issues 
ch arise 1 motion to 
court,” and by including 
the grounds of the mo 
former jeopardy as well 
h questions of fact nat- 
s were accepted, how 
ion, the only change 
neeting being to reduce 


» prepare for trial 
to two day s, 


use shown shall allow 
isdiction and Venue,” the 
sections had been 
ive draft because they 
therefore not properly 
In this chapter is found 
sary by the progress of 
ny person who commits 
aircraft while it is in 
ied in this state. The 
yver which 

rse of such flight.” 
“Change of Judge and 
ved set 264) to pro 
change of judge may 
jury is examined.” The 
the arraignment,” and 
he change was desirable 
echt not know what 
him at the time men- 
light revival of the 


last year against 


the final draft), which 


application is made to a 
re, he shall proceed no 
judge who is competent 
for him.” The section, 
writter The following 
iry Trial,’ was adopted 


Reporter explaining, how- 


en changed from its 
1 that the jury trial 


s except where a sentence 
l, “by the consent of the 
uting att rney.” The 
the view that the right 


should not be restricted 


by any right of the prosecuting attorney and so 
the reference to that official had been eliminated. 

Peremptory Challenges and Alternate Jurors 

In the following chapter, on “Trial Jury,” the 
Reporter announced that the Council had changed 
the number of peremptory challenges allowed each 
side in the first draft from 16 to 10 where the 
offense is punishable by death or life imprisonment, 
from 12 to 6 where the offense charged is a felony 
not punishable by death or imprisonment for life, 
and from 4 to 3 where the offense charged is a 
misdemeanor. Attention was also called to Sec 
tion 295A in this chapter providing for one or two 
“alternate jurors,” to be called in the discretion 
of the court when, in his opinion, the trial is likely 
to be a protracted one. These jurors are to be 
drawn from the same source and have the same 
qualification as the regular jurors, take the regular 
oath or affirmation, and be seated near the regular 
jurors with equal facilities for seeing and hearing 
the proceedings. Should a regular juror die or bé¢ 
discharged the alternate juror is to take his place. 

The special committee appointed to conside1 
the draft, so as to permit the regular session to 
take up drafts on other subjects, took up its work 
at about this point. There was some discussion of 
Sec. 313 on the “effect of admission that witness 
will testify as alleged or that testimony of witness 
is true,” in the chapter on “Continuance”, but no 
change was made. 

The next chapter, that on “Proceedings to De- 
termine Mental Condition of the Defendant” pro- 
voked a good deal of comment. It was criticised 
by one speaker on the ground that it was not suffi- 
ciently explicit about sending the man to an institu- 
tion. The Reporter pointed out that they could not 
go into details as the arrangements differed in dif- 
ferent States, so the paragraph was left unchanged. 
The next chapter on “Summoning witnesses to 
testify in another State” also provoked debate. A 
member, who is President of the Conference of 
Commissioners on Uniform State Laws, pointed out 
that that body was drafting a uniform state law on 
that very subject and that there appeared to be a 
conflict of views. He suggested a committee from 
the Commissioners and the Institute to iron out 
these differences. The suggestion was adopted by 
the special committee of the Institute and later ap- 
proved by the Institute in open session. The net 
result was the withdrawal of the chapter from the 
draft and a plan to publish the chapter later in a 
separate form 

The model Code draft, as presented, provided 
for sending witnesses only between bordering 
states, whereas the Commissioners favored sending 
them to any State. The Institute Committee 
yielded on this point, but other points remained 
unsettled. For instance, the proposed Code pro- 
vided for sending witnesses only in felony cases, 
whereas the proposed uniform state law includes 
all criminal actions. Again, the Commissioners in 
their tentative act gave the power of ordering such 
witness to attend, to any court of general jurisdic 
tion, whereas the model Cade gives it to courts of 
record. 

Power of Judge to Comment on Evidence, etc., 
Upheld 

As might have been expected, Section 337 on 

“Charge of Court to Jury,” in the chapter on “Con- 
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duct of Trial,” was discussed at length. The sec- 
tion provides that “the court shall instruct the 
jury regarding the law applicable to the facts of the 
cause, and may make such comment on the evidence 
and the testimony and credibility of any witness as 
in its opinion is necessary for the proper determina- 
tion of the cause. It shall, if requested, inform the 
jury that they are the exclusive judges of all ques- 
tions’ of fact and if the court comments on the evi- 
dence it shall so inform them whether requested 
or not. The charge of the court may be either 
written or oral.” The section, however, was retained 
as drafted, and this action of the committee 
confirmed by the Institute Friday morning. 

Sec. 367, on the number of jurors necessary for a 
verdict, in the Chapter on “Conduct of Jury after Cause 
Finally Submitted and Verdict,” received comment 
in the committee, but was debated in the full meet- 
ing Friday morning when reported. It was approved 
by the general meeting by a good majority. The 
section provides for a verdict by five-sixths of the 
jurors in all felony cases except capital ones, where 
the unanimous verdict is retained, and for a two- 
thirds verdict in misdemeanor cases. 

Sec. 471 on the “Power of appellate court to 
correct and reduce sentence upon appeal by de- 
fendant” was discussed in both committee and on 
the floor of the Institute’s regular session Satur- 
day morning. The section as drafted gave the 
appellate court the power to reduce sentence. The 
committee, after due consideration, decided it 
should also have the power, in proper cases, to 
increase it and amended the section to that effect. 
The Institute, however, in open session rejected 
the amendment and restored the section as it stood 
in the proposed final draft. 


Was 


Proposed Final Draft of Half of Conflict of Laws 
Provisionally Approved 


Consideration of the proposed final draft No. 
1 of Conflict of Laws was taken up at the morn- 
ing session Friday. Prof. Joseph H. Beale, Re- 
porter, was on the platform and, as the successive 
chapters were taken up, made explanations with 
regard to various sections. A question was raised 
with regard to Section 6 of Chapter 1 which states 
that “the rules of Conflict of Laws of a state will 
not be modified or altered because of the law of 
another state, or because of the attitude of another 
state toward rights created in a former state.” The 
discussion brought out the fact that the statement 
followed the New York rule instead of the view 
expressed by the U. S. Supreme Court. The Re- 
porter stated that the latter had been adopted with- 
out adequate argument and should not be followed. 

Comment from member on the inadvisa- 
bility of disregarding the attitude of another state 
—like France, for instance—brought a very illumi- 
nating statement from a member from New York 
as to the attitude of French courts, to the effect that 
these really go as far toward recognizing rights 
created here as we do in recognizing rights created 
there. 

When Section 84 of Chapter 4, “Jurisdiction 
of Courts,” was reached, the Reporter, in answer 
to an inquiry from the floor, explained that it was 
based mostly on international authority. The sec- 
tion provides that “a state cannot exercise juris- 


one 


diction through its courts over an individual br. 
into the state by force against his will, 
or by act of God, until he has had a reaso 
opportunity to leave the state.” The principal 
is a French one, where a Spanish vessel had 

into the port of Marseilles and a 


wrong 


resident of 
city attempted to institute proceedings against 
on board. The French court held it 

under such 
This portion of the Restatement of Confli 


could 
clone circumstances 

Laws having already been considered in 
drafts at there 
not as much discussion of its provisions as of drafts 
presented for the first time. At 
the consideration, the proposed final draft No. | 


tentative 


previous meetings, was naturally 


the conclusion of 


was approved, subject to such further changes as 
study might suggest. It will up final 
adoption when the completed draft of the whole 
subject is submitted for approval. The portion thus 


come for 


provisionally approved at the eighth annual meet- 
embraces an Introduction, 
and chapters 
General, Jurisdiction of Courts, 
porations. 


detini- 
Jurisdiction in 
status 


Ing devoted to 


tions, on Domicil, 


and Cor- 


Tentative Drafts on Torts and Agency Considered 


Tenta- 


The subjects covered 


This was followed by consideration of 
tive Draft No. 5 of Torts. 
were “Negligence—Continued; Liability for Con 
dition and Use of Land—Continued, and Liabilit 
of Persons Supplying Chattels for the Use of Otl 
The Reporter, Prof. Francis H. Bohlen 
plained the various sections. The comments fron 
the floor showed the interest of the members 
the restatement of this particular branch of the 
law. The next thing on the program was consid 
eration of Tentative Draft No. 5 of Agency, cover 
ing the following subjects: “Liability of Princi 
or Master to Third Person for Torts; Liability 

a Principal or Master because of notification to ot 
by, or knowledge of an Agent, Apparent Agent 
Servant; The Admissibility in Evidence of Stat 
ments of Agents or Servants.” Prof. Warren A 
Seavy, who succeeded the late Floyd R. Mechem 
as Reporter, was present and explained various p 
visions of the draft. 

Saturday morning Tentative Draft No. 2 of Pro; 
erty, covering the subjects of “Estate in Fee Sir 
ple and Estates Tail, Estate in Fee Simple ( 
ditional, and Related Estates” was taken up, P 
Richard R. Powell is the Reporter for this subject 
Sections 60, 72, 117, 126 and 135 on “Liability 
Dower or Curtesy,” all of which embody the pr 
ciple that dower and curtesy are derivative estat 
and not “estates which have independent duratio: 
as prolongations of the estate of the 


ers.” 


decea oe 


spouse,” afforded the Reporter an opportunity 

making a statement of what he conceived to be th« 
function of the Institute in securing the adopti 
of the better rule in jurisdictions where the que: 


tion is still open. 

The principle above stated was in strict acco! 

with the authorities dealing with dower and cu 

tesy rights in estates held in determinable fee sin 

ple and estates in fee simple with a condition sul 

sequent, which are covered respectively by sections 
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BUILDING FOR THE COMMONWEALTH 


HE American citizen is the best served in the 
Tool A quarter million public schools educate 
his children. An abundant supply of pure water 
comes into his home from carefully guarded 
sources. The streets of his community are brightly 
lighted for his convenience and protection. Sur- 
faced highways totaling 660,000 miles enable him 
to travel swiftly and smoothly between cities. 

Part of the cost of such projects, particularly for 
highway construction, has been paid directly from 
taxes. Twelve billion dollars, however, have been 
raised in the past decade for streets, roads, bridges, 
schools, water, sewers, parks, playgrounds, public 
buildings, and other needed improvements, through 
the sale of bonds issued by the states, counties, 


cities, and other taxing districts. Thus the cost of 
such improvements is distributed among those who 
benefit from them—now and in the future. 

The need for public works and the increased 
property valuations resulting from them, together with 
the recognized safety and tax-exemption of state 
and municipal obligations, has created awidespread 
demand for such bonds. Halsey, Stuart & Co. has 
provided this highly acceptable type of bond to 
thousands of investors, at the same time enabling 
citizens throughout the land to enjoy the many 
benefits accruing from public projects. Much infor- 
mation valuable to investors interested in tax-exempt 
securities is found in our pamphlet, How to Judge 
Municipal Bonds. A copy will be mailed on request. 


HALSEY, STUART & C*). 


INCORPORATED 


CHICAGO, 201 Souvth La Salle Street 


NEW YORK, 35 Wall Street 


AND OTHER PRINCIPAL CITIES 





THE PROGRAM 
THAT DOES MORE | 
THAN 
ENTERTAIN 


Every Wednesday evening 
you may increase your 
knowledge of sound invest- 
ment by listening to the 
Old Counsellor on the 





Halsey, Stuart & Co. pro- 
gram. Broadcast over a 
Coast to Coast chain of 
37 stations associated with 
National Broadcasting Co. 


6 P. M. Eastern Standard Time 
7 P. M. Central Stondard Time 
6 P. M. Mountain Standard Time 
5 P. M. Pacific Standard Time 
Daylight Saving Tume — one hour later 
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\s to estates in fee 
express 


60 and 72 of the Restatement. 
simple conditional (Sec. 117) 
authority on the point in question, and the Reporter 
took the position that the Institute should throw its 
weight in the direction of applying the rule found 
and applied in cases dealing with the types of es 
tates just mentioned 


there is no 


Eliminating an Anomaly 


With regard to dower and curtesy rights in 
estates in fee tail (sections 126 and 135) there was, 
he explained, no division of authority. All the 
English cases gave dower and curtesy notwith- 
standing the extinction of the required issue of the 
tenant in tail. The reasons were probably to be 
found in the facts of English society. But an ex- 
amination of the few American cases in point jus- 
tified the conclusion that there is no sufficient 
body of authority to preclude us from eliminating 
the inexplicable anomaly present in the English 
law. “We have proceeded generally upon the be- 
lief that dower and curtesy are derivative estates 
and we shall be performing the proper function of 
the Institute in frowning upon a departure from 
symmetry when such departure serves no discov- 
erable present objective and is not so heavily im- 
bedded in American to demand per- 
petuation as a rule of property. Sections 126 and 
135 of this Restatement embody the views thus ex- 
plained and justified.” 

The Reporter called attention to the fact that 
much of the Restatement in this tentative draft of 
property applied to a limited number of states. For 
instance, pages 86 to 110 apply only to the six 
states that still have estates in fee tail and pages 
110 to the middle of 124 to the three states which 
have estates in fee tail preserved as such for a sin- 
gle life-time only. 


decisions as 


Tentative Drafts in Contracts Considered 


Tentative Draft No. 7 of Contracts, covering 
“Breach of Contract,” next taken up, with 
Prof. Samuel Williston, the Reporter, on the plat 
form. In the course of his explanation of various 
sections the Reporter referred to section 312, which 
provides that “manifestation by the injured party 
of a purpose to allow or require performance by 
the promisor in spite of repudiation by him, does 
not nullify its effect as a breach, or prevent it from 
excusing performance of and from dis 
charging the duty to render a return performance.” 
There is a difference of opinion, he said, but the 
doctrine is settling down along the progressive line 
taken in this section of the Restatement. Consid 
eration of tentative draft No. 8, covering “Judicial 
Remedies for Breach of Contract,” foll Prof 
Arthur L. Corbin, Reporter for this chapter, was 
on the platform Among the 
which the Reporter explained was 321 on “Fore- 
seeability of Harm as for Recovery.” 
He stated that the choice of a doctrine here was 
most difficult as it question of 
proximate cause and a c ration of remote 
ness in time and space. He and the Advisers, how 
ever, preferred to state the rule 
ability. The 
ages, compensation is given for only those injuries 
that the defendant had reason to foresee as a prob- 


was 


conditions 


} 
owed. 


various sections 


a Requisite 


involved the 


onside 


in terms of toresee- 


section reads: “In awarding dam- 


the contra 


able result of his breach when 
made. If the injury is one that follows 
in the usual there 
reason for the defendants to foresee it; 
it must be shown specifically that the 
had reason to know the facts and to forese¢ 
jury.” As to 328, “When Interest |] 
coverable as Damages,” he said that he wis] 
good rule on interest could be extract 

mass of material on the subject, but it 

been proposed. 


course of events, 


section 


“Trusts” Comes Before Institute for the First Time 


The subject of Trusts came before the 
tute for the first time at this meeting, in 
of Tentative Draft No. 1 covering “Definiti 
Distinction, The Creation of a Trust, The 
Property, The Trustee, The Beneficiary.” 
Austin W. Scott, of the Harvard 
Reporter and his Advisers are: George G. B 
University of Chicago Law School; Elliott E. ( 


Law Scho 


ham, Columbia University Law School; Geor 
Costigan, Jr., University of California Sch 
Jurisprudence; Robert G. 
Bar; Everett Fraser, of the University of Mi 


Dodge of the B 


sota Law School; Erwin N. Griswold, of the ¢ 
land Bar; Julian W. Mack, of the U. S. Cir 
Court of Appeals, Second Circuit; Warret 
Seavy, of the Harvard School; and Ed 
S. Thurston, of the Harvard Law School. 
Discussion of the draft followed 
method, special interest attaching to it 
the introduction of an 
Among the sections attracting attention 


Law 


was importa 
ment was section 64, which provides in 
2 that “ 
ficial life estate and a power to revoke and 
the trust but unlimited 
the trustees as to the details of the adminisrat 
of the trust, the trust is a testamentary trust 
was argued from the floor that the tests of 
testamentary character should be: (1) rey 

(2) control of administration; (3) r 


if the settlor reserves not only a 


also an power to c 


to ¢ 


right 


This was not accepted, howe, 


sume the corpus 
this 
unsatisfactory 


motion to strike out section on 
the test 


The eighth annual meeting was concluded 


and a 
ground that was was 
a dinner Saturday evening at which Hon. Ge 
W. Wickersham, President of the Institute 
sided. The speakers were Former Senator G 
Wharton Pepper, who spoke on “Saving the 
tion’’; Hon. Henry Upson Sims, Presiden 
American Bar Association, whose subject 
Repeated Restatement of the Law”; Hon 
Stone, Justice of the Supreme Court 
who spoke on “The Plight of Our Pri 

Among other functions in connecti 
meeting was a Reception at the Whit 
Thursday afternoon by President Hoover 

A dinner was given on Monday ever 
retary and Mrs. William P. MacCracke: 
Executive Committee of the American Bar 
tion and the committee in charge of arrangeme! 
for the visit of British and other Bars this sumn 
Chief Justice Hughes and Mrs. Hughes were 
guests of honor on this occasion. 
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THE PEOPLE SHOULD BE CONSULTED AS TO 
CONSTITUTIONAL CHANGES 





Method of Ratification by State Conventions Is Greatly to Be Preferred as It Cor 
Nearer to Securing Their Direct Assent to Radical Changes Under Which They 
Must Live—Defects of Method of Submission to Legislatures 


By Hon. GEORGE STEWART BROWN 
Judge of the United States Customs Court 


N connection with the many proposals to amend litical considerations will not figure or 
the Federal Constitution, attention should be their election. The sole consideration 
called to the fact that proposed amendments do influence the voter will be the attitude of 

not have to be ratified by legislatures, as is com- date for delegate “for,” or “against,” the 
monly supposed to be the case. On the contrary, Amendment proposed. Thus the issue will 
the amending clause of the Constitution (Article rect and certain, unconfused with all other 
V) wisely provides an alternative method for ratifi- and the resulting popular mandate, tor the 
cation by State Conventions. The latter method of the convention, will be certain, definite and 
is greatly to be preferred, because it comes much plete. 
closer to consulting the people themselves, and This constitutes a perfectly legal m 
to procuring their direct assent to any suggested consulting the wishes of the people upon 
change. The way it works out amounts, virtually, posed change in the Federal Constitution 
to a popular referendum. It takes longer than rati It is true that, except in the ratification of 1 
fication by legislatures. Speed is not everything, Constitution itself, we have not used the State ( 
however. Indeed, deliberation is much to be pre- vention method in ratifying constitution! cha 
ferred to mere speed in making serious, and grave, However, it is hardly an intelligent arg 
constitutional changes. The original constitution against a superior method simply to cite neglect 
was ratified by the people acting through State usingit. That is a state of political conventionali 
Conventions. and stupdity, we have not reached as yet. 

The method of submission to legislatures, in One reason its use has been negelected, is 
practice, has a number of patent defects. out of nineteen amendments proclaimed 

In the first place members of a legislature may fied, only five, the thirteenth, fourteenth 
be, and frequently are, elected before the suggested eighteenth and nineteenth, made radical 
constitutional change is proposed by Congress. in the organic law, for which the consent 
Consequently when the proposal comes before voters of the several States was reasonal 
them, unless they refuse to act at all, they are com-_ necessarily, required. The first ten 
pelled to act without the aid of a previous discus- Rights) were merely declaratory o 
sion of the matter during their campaign for elec- purposes of the instrument. They carried 
tion. Even if the particular legislature is elected gentleman’s agreement, which procured th 
after Congress makes the proposal, the election is tically conditional ratification of New York 
involved in, and affected by, a multitude of other chusetts, Virginia and South Carolina to 
issues and policies of a local, personal, political and stitution, and later induced ratification 
partisan character. Mere partisanship sometimes Island and North Carolina, who first 
controls everything else in their selection. Their They added no new matter. They merely ex 
position upon the pending change in the Federal in definite clarified language what the au 
Constitution may be an element in their election, the constitution already understood it 
but it generally is a very slight element, submerged, The thirteenth, fourteenth and fifteenth 
and buried, among the many other issues involved. the arbitrament of civil war, and rec 

Consequently legislatures, elected before pro- sults. They were used as a substitute 
posal, always completely lack a popular mandate with the Southern Confederacy. Any ti 
for their action in ratifying or rejecting a proposed have had the effect of recognizing the 
Federal amendment. Likewise legislatures elected cession. The sixteenth, or income tax 
after proposal also lack a distinct, definite, or cer- merely reasserted a long exercised Fee 
tain popular mandate for their action, due to this which a court decision had avoided. T! 
confusion with so many other things also asserted a State prerogative, also 

State Conventions, on the other hand, must claimed to exist and also avoided by 
necessarily be elected after proposal, upon the sole cision. The twelfth and seventeenth 
issue of saying “aye” or “no” to the suggested arranged the election of President 
change. In every district throughout the land, a States Senators, not affecting governmenta 
candidate for delegate favoring the proposal, will in any way. It was perhaps natural 
run against a candidate for delegate opposing the amendments were all proposed to legislature 
proposal. The personality of such candidate will is undoubtedly true that radical changes such 
count for little or nothing. Local, partisan and po- the eighteenth and nineteenth should 


117 


404 











sed to State conventions to ensure their popu- 
ction and approval. But that mistake should 
repeated in the future. Hereafter the people 
be fully and completely consulted, through 
mvention method, as to any radical changes 

redistribution of govern- 
to ensure popular consent 


constitution, or a! 
powers therein 
| acquiescence in, such changes. This sug- 
should be looked upon as purely non- 


and non-politi character, as it un- 


tedly is. 

State Conventions, elected to consider a pro- 
Federal amendment, would be called, in each 
by the legislature thereof, according to the 
nery, already existing therein, for calling 
Conventions for amending the State Constitu- 

rhe legislature ld have the authority to 
nine the apporti ent of delegates, to be 

1 by popular vote, from the various political 

of the State, and the time and place of meet- 

yr, unless those things were already provided for 
the existing State Constitution. There are no 


tical difficulties, tumbling blocks, whatso- 
attending such a method of ratification. One 
should be distinctly understood, Congress has 


ie to do with calling the State conventions, 
r manner and form of procedure, mode of elec- 
or selection of the time and place they should 
Those details are entirely a matter of State 
rmination, by the legislature of the State. 
Che person, selected by the people as dele- 
do not run for a political office which would 
sume much time, and iabor, and involve them 
olitics. Called simply to pass on a proposed 
ral amendment t ould have no political 
er beyond debating the new Federal proposal, 
voting for its adoption or rejection. Dis- 


ruished persons from all the walks of life, busi- 
ss, professional, and labor, would gladly run for 
gates to such conventions, without detriment 
their private work. For such conventions would 


ely assemble, debate, vote, and adjourn. Then 
labor and political duty of the delegate Ss is over. 
stinguished advocates and opponents of the pro- 
sal would serve in h conventions, a far abler 
e than most of those who serve in State legis- 
tures. The debate vould be of a high grade, 
| fully elucidate the subject, as were the debates 
the distinguished 1 who took part in the 
tate Conventions which ratified the Constitution. 
1 consequence the action of each State in ratify- 
or rejecting wou ive the proper weight and 
nity, which action upon grave constitutional 
nges should alwa I lve 
Legislatures, on 1 ontrary, frequently act 
Federal Amendments without a _ popular 
indate, and hastily hout proper debate. Po- 
al considerations, pure and simple, frequently 
ern their actiot Of the thirty-eight legisla- 


nced as ratifying the nine- 
were hold-over legisla- 


es which were 
nth amendment, 


es, elected before roposal, called hastily into 
ecial session, and necessarily acting without a 
pular mandate fror their constituents Ten 
ites refused to 1 There were also ratifica- 
ns of the eighteent mendment by legislatures 
hich did not seem to be representative of the 


pular will in their States 
The precedent must be followed is that 
bmitting the Constitution itself to State Conven- 
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tions. The following extract from the Journal of 
Congress of the Confederation exhibits the proceed- 
ings of that body on receiving the report of the 
Convention which framed the Constitution: 

“United States in Congress Assembled” “Friday, Septem- 
ber 28, 1787.” j 

“Congress having received the report of the Convention 
lately assembled in Philadelphia: 

“Resolved, unanimously. That the said report, with the 
resolutions and letter accompanying the same, be transmitted 
to the several legislatures, in order to be submitted to a conven- 
tion of delegates chosen in each state, by the people thereof in 
conformity to the resolves of the convention made and pro- 
vided in that case.” 

The portion of the resolution of the Philadel- 
phia Convention referring to ratification by State 
Conventions, which the above resolution of Con- 
gress carried out, read as follows: 

Resolved, That the preceeding Constitution be laid before 
the United States in Congress assembled; and that it is the 
opinion of this Convention that it should afterwards be sub- 
mitted to a convention of delegates chosen in each state by the 
people thereof under the recommendation of its legislature for 
their assent and ratification, and that each convention assenting 
to and ratifying the same should give notice thereof to the 
United States in Congress assembled.” 

Much subsequent friction could be avoided if 
we would always follow that historic precedent. In 


making radical constitutional changes ordina: 
litical delicacy should move us to consult the | 
who must live under them, and whose gover: 
it is. 

Had the fifteenth amendment been propo 
State conventions the history of the times ind 
that it would have been defeated.’ 

Had the eighteenth amendment been pr 
to State conventions there is grave doubt w 
it would have been ratified by thirty-six 
Moreover, had it been so ratified we would 
that the people desired it, a question whic! 
been a subject of violent dispute, ever since 
proclaimed. 

Had the nineteenth amendment been pr: 
to State conventions it seems certain that it 
have failed. 

We have been very remiss, in the past, 
procuring the express consent of the | 
through popularly elected State conventio 
every radical constitutional change, or shift of 
ernmental powers between our State and | 
governmental agencies. 


ban) 


Caperton Braxton, Virginia St 


1903. 
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California 





California State Bar Seeks Higher Stan- 
dards of Legal Education 

Probably the most important topic to 
be discussed at the coming annual meet 
ing of the State Bar of California at 
Pasadena, September 18, 19 and 20, will 
be legal education, according to the San 
Francisco Recorder. It continues: 

“Preparatory to seeking from the 
legislature a higher standard of legal 
education, a committee of the State Bar, 
of which Hubert T. Morrow, of Los An 
geles, is chairman, will make an inten- 
sive study of the entire subject. 

“The creation of this committee was 
authorized by the Del Monte conven- 
tion of the State Bar in October, 1929, 
after a thorough presentation of the sub- 
ject by well-known speakers. The pres- 
ent law, as embodied in Section 24 of the 
State Bar Act, as amended by the legis- 
lature in 1929, over the opposition of the 
State Bar, requires only that an appli- 
cant for examination for admission to 
the bar must be twenty-one years of 
age, of good moral character, and have 
studied law ‘diligently and in good faith’ 
for three years. It is the unanimous 
feeling of the bar that this situation 
should be changed, and that higher edu- 
cational standards should be required.” 





Florida 





Florida State Bar Association Meeting 

The Florida State Bar Association 
held its annual convention at Orlando 
on the 11th and 12th of April. On the 


10th of April, immediately preceding the 
meeting of the convention, was held the 
semi-annual conference of delegates of 
local bar associations. The conference 
of delegates spent its entire time in the 
study of a proposed bill, completely re- 
writing and unifying chancery practice 
and procedure in the state of Florida. 
The special committee, headed by Mr. 
E. J. L’Engle, of the Jacksonville bar, 
was continued and asked to report back 
a complete draft of the proposed bill at 
the next mid-year conference. The gen- 


R. A. Henperson, Jr. 
President, Florida State Bar Association 


eral nature of the bill folloy 
federal procedure, but is somewhat 
simplified. 

Both the conference and the 
tion convention were well attend 
high lights being an address « 
Progress of the Work of the I 
tute” by William Draper Lewis 
on “The Impairment of Obligatio: 
Contracts as Viewed by the Su 
Court of the United States” b 
Giles J. Patterson of the Jacks 
bar, and an address by Mr. Henr 
son Sims, president of the America 
Association. 

Raymer F. Maguire of Orland 
retiring president and is succeed 
Robert A. Henderson, Jr., of 
Myers. Ed R. Bentley of Lakelan 
reelected as secretary-treasurer. 

The report of the secretary-trea 
showed that the Florida State Bar A 
ciation had the greatest paid-up mem! 
ship in its thirty years’ history. 

Ep R. Bent ey, Secreta 





Kentucky 





Kentucky Bar’s Annual Meeting 

The twenty-ninth annual meetin; 
the Kentucky Bar Association was 
at Paducah, Kentucky, on April 
and 11th, 1930. 

At this meeting Hon. Roscoe Px 
delivered the principal address, his 
ject being “The New Feudal Syst: 

Hon. James M. Ogden, attorney ¢ 
eral of Indiana and president of 
Indiana State Bar Association, ; 
Judge W. A. Middleton, of Padu 
spoke at the annual dinner. 

The association disapproved the 
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posal to create a third Federal Judicial! 
District in the State of Kentucky, but 
approved the plan to appoint third 
Federal Judge to serve in the dis- 
tricts now existing. 

The president discussed the work of 
the Legislature of Kentucky at its 1930 
session, paying particular attention to 
the failure of that body to enact the Bar 
Organization Bill, which seemed at one 
time to be fairly sure of passage. 

The association again approved 
Bar Association Bill and authorized the 
appointment of another committee to 
continue the work looking to its passage 
by the legislature in 1932. 

D. H. Hughes, of Paducah, spoke on 
“Some Great Lawyers of Kentucky.” 

“Federal Procedure” was discussed by 

P. Humphrey, of Louisville. 

Judge Gus Thomas, of the Court of 
Appeals of Kentucky, spoke on the work 
of that court. 

“England and America, 1775,” 
was the subject of an address by Judge 
Lafon Allen, of Louisville. 

Mr. Levi Cooke, of Washington, 
C., addressed the association on the sub- 
ject of “Why Should the Date of the 
Presidential Inauguration Be Changed 

In addition to the election of Mr. Wal 
lace Muir, of Lexington, president, the 
association re-elected Clinton M. Har 
bison, Lexington, Kentucky, treasurer 
and J. Verser Conner, Louisville, 
tary, and the following president 
and executive committee: 

Vice Presidents—Judge W 
Paducah; R. C. P. Thomas, 
Green; Henry S. McElroy, 
Robert F. Vaughn, Louisville: 
Carroll, Frankfort; M. C 
thiana; Clyde R. Levi, 

Executive Committee- 
rent, Louisville; Elmer 
ton; James Park, Lexington; 
Winn, Mt. Sterling; James 
Louisville The President, Trea 
and Secretary are ex officio member 

J. Verser Conner, Secretary 


a 
two 


the 


1763 


D 


secre 
Vice s 
\. Berry, 
Bowling 
Lebanon; 
John §S 
. Swinford, Cyn 
Ashland 

Joseph S. Lau 
Ware, Coving 
Robert H 


surer 


Garnett, 





Louisiana 





Annual Meeting of Louisiana State Bar 
Association 

The Louisiana State Bar 
held its annual meeting in Monroe, Lou- 
isiana on April 25th and 26th, 1930. 

The special part of its program cor 
sisted of proposed legislation to revis¢ 
the General Laws of Louisiana; reports 
of Committees on Revision of Appellate 
Jurisdiction; Incorporation of the Bar 
by Legislative Enactment; Judicial 
Council; Addresses by Honorable W. 
H. Atwell, Judge, United States Dis- 
trict Court, Dallas, Texas; and Honor- 
able Roscoe Pound, Dean, Law School, 
Harvard University. These addresses 
were very able, interesting and instruc- 
tive. Judge Atwell used as his title, “As 
a Judge Sees It.” The Dean titled his 
address, “The Revival of Comparative 
Law;” address by Joseph D. Barksdale, 
of Shreveport, Louisiana, on “Co-oper- 
ation Between the Press and the Bar.” 

[he proposed legislation referred to 
above for the appointment, by the 
Governor, of a commission of three per 
sons, one of whom shall be a resident 
full-time member of the faculty of the 
Law School of Louisiana State Univer- 
sity; one a resident full-time member 
of the faculty of the Law School of Tu- 
lane University of New Orleans; one a 
resident full-time member of the faculty 
of the Law School of Loyola University 
of New Orleans, to make a complete 
revision and digest of the General Laws 
of the State of Louisiana. The proposed 
legislation asks for $50,000.00 for the 
purpose of carrying out the provisions 
thereof. The annual meeting approved 
the proposed legislation. 

The Committee on Revision of Ap- 
pellate Jurisdiction, appointed last May 
to advise upon the most desirable way 
to revise Louisiana’s appellate judicial 
system, recommended that no attempt 
be made at the next session of the 
Louisiana Legislature (commencing 
May, 1930) to amend the provisions of 
the Constitution relating tu the appel- 
late courts, and that the efforts of the 
Louisiana State Bar Association be con- 
tinued, with the purpose of making such 
specific recommendations to the Legis 
lature in the Session 1932, as will bring 
about an amendment which will be 
most desirable and enduring. This 
recommendation was adopted by the an- 
nual meeting 

The Committee based its recommen- 
dation on the opinion that any proper 
solution of the present difficulties of the 
appellate courts will require a more uni- 
fied thought and mutual understanding 
of the bench and bar than now exists, 
and to accomplish that end, will require 
more deliberate and thorough consid- 
eration and discussion, and exchanging 
of ideas on the part of the members of 
the Louisiana State Bar Association, 
for which there will not sufficient 
time before the convening of the 1930 
session of the Louisiana Legislature 

One of the methods “of lessening the 
labors of the Supreme Court that was 
considered by the committee, to 
confine the court’s jurisdiction ques- 
tions of law only, in civil 
as in criminal cases: give the Courts of 
Appeal appellate jurisdiction in all civil 
that are now appealable to the 


Association 


is 


be 


was 
to 
as 


cases well 


cases 


Supreme Court, except those w 


ent only 
question of 
ute, or the 
of a municipal ordinance, 
and leave the decisions < 


or 


questions of law, su 
constitutionality 
constitutionality 


the 


of Appeal, in all cases, review 


qu 


the Supreme Court, on 
law, by writ of 
That plan has the unanin 
of the Justices of the 
and probably would have 
of a majority, if not all, of 
of this committee, if they 


certiorari 


ul 


uprer 


the 


1e 


were 


the members of the bar throug 
state would favor now such 


change in the system of 
diction.” 

The Committee 
the Bar made quite 
in which it concluded by 
that the Association 
members of the bar 
should 
study 
at future 
should be 
movement 
the bar 
mendation 
adopted. 

The Committee 
submitted to the 
its report a proposed | 
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time 
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to the subject so as t 
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large 
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tion of Judicial Council, but t 


mittee stated that it did 1 


1ot 


regard 


aS 


act as drafted be accepted by 


meeting, but it did ask 
be accepted and that 
appointed to further 


a \ 
stud 


and submit its findings to th 
Co-ordination 
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tee of the Association, to 
the lawyers of the state 
may become familiar 
bill be finally 
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recommendation was adopte 


nual meeting. 

The address 
D. Barksdale, referred 
ning hereof, terminated 
by the annual meeting of 
resolution: 

“Be It ReEsoLvep 
State Bar Association 
ciation establish 
tee on Public 
President shall be ex-offi 
to consist of the Dean 
member of the faculty of 
of Law of Louisiana 
of Loyola University 
University, one member 
preme Court District, an 
at large, to be appointed 
dent, the function of said 
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interpret the prof 
public, and to 
the Courts 

“Be Ir FurTHER 
Committee be authorized 
cooperation of all the 
the State, and to t 
Association to the 
ciation and _ solicit 
association in this behal 
to request that Associati 
standing committee t 


legal 


: 


Res 


e 


I oui 


cherish publ 


ve 


year the greeting 


( 


/ 





g Committec 
committee of 
sh the obj 
lution.” 
_ommiuttee 
statute of! 
report 
alteration the wu! 
out by the Natior 
missioners on 
and recomm« 
principle of De 
and the tentative app val of the 
drafted by I mittee, 
the Cor 1 
the act re 
Lonterence 
form State Laws 
iittee l 
submitted, among 
Veterans Guardians! 
tted to the 1930 Li 
for adoption | 
20, Louisiana 
practically 
Veterans 
approved 
rence of Comm 
St Lews, at 
state 


both 
ects 
on Decl Judg- 
Louisiat elab- 
nend but 
statute 
nterence 
tate 
approval 
Judg- 


com 


naed 


said 


pon 
t 


Lom! 


l and 
ate 
Uniform 
recommended the 
tate I 
uch change in f ubstance 
meet with thi te’s consti 
il requirements 
1 the adoption 
Uniform Sales 


aw 


Receipts 
recommendat 
in principle 
incers ] 
Bird, Jr., Bator 
E. Dunb: 


President, 


ouse 


; Joseph 

President 

District I 
ice-President 


District; Allar 


\ 
vice 


President, | 


STATE AND LOCAL 


Bar Assoc 


IATIONS 409 





Charles Vernon Porter, Baton 
Rouge, Vice-President, Fifth Supreme 
Court District; Robert E. Brumby, 
Franklin, Vice-President, Sixth Su- 
preme Court District; W. W. Young, 
New Orleans, Secretary-Treasurer. 

rhe members at large will be 
appointed the President, who, with 
the elected, will compose the 
Executive Committee of the Associa- 
tion 


District; 


hve 
by 
ofthcers 


W. W. Youns, Secretary 





Ohio 





Annual Meeting of Cincinnati Bar 
Association 
annual meeting of the Cincin- 
Association, held April 30th, 
M. Shoemaker was unanimously 
President. Mr. Shoemaker suc- 
ceeds Judge George E. Mills. 
Other officers were elected follows: 
Fir Vice-President, Oscar Stoehr; 
Second Vice-President, Joseph W. 
O’ Hara Third Vice-President, John 
Weld Peck; Fourth Vice-President, 
Walter M. Shohl; Secretary, Nelson Co- 
en, and Treasurer, Philip Hinkle. 

Association heard and acted on 
from the committee on Judi- 
Legal Reform. The com- 
divided as to what action 
taken with reference to the 
alleged practice of certain judges in con- 
tr partisan campaign funds, 
aking political speeches and promoting 
1e interests of one political party. The 
tter had been referred to the com- 
ittee in a resolution offered by former 
Mayor Murray Seasongood at a meet- 
ing of the Association some months 
ago In this resolution the commit- 
instructed to take up with the 
judges and one federal judge the 
Judicial Ethics No. 28 of the 
Bar Association. The major- 
committee presented a reso- 
lution which included an endorsement 

Canon 28 of the Code of Ethics re- 
to, and recommended that a copy 
nt to each judge in Hamilton 

On motion an amended reso- 

ution was adopted leaving out this rec- 

mendation and merely endorsing the 
nerican Bar Association canon. 

Che committee also recommended the 
loption of a resolution calling for the 
committee of fifteen 
report on a plan for the 
judges to be elected at 
November election, the report to be 
itted at a special meeting. This 
m was opposed on the ground that 
too late, as the time had arrived 
the nomination of judges. The r 

was therefore amended to provide 

e submission of a plan for nom- 

judges that would free them 

urty responsibility. The amended 
was adopted. 

r resolution was adopted en- 

he probation system for the 

Court and urging judges of 

cipal Court and City Council 

on a plan for the following 

riations: One chief probation of- 

y of $3,500, five probation 

of $2,500, $1,5 


rormer 


as 


re ports 
ciary and 
was 


ld be 


buting to 


na 


tee was 


nty 


Canon ot 


cou 


\ erican 


oft the 


ounty 


pointr 


} 


mobers 


nent of a 
to 


nation of! 


came 
reso 


salar 

at a salary 
1ographer, and $3,500 for supplic 
ution providing for the ap- 
of a committee to redraft the 
the 3ar Association 


500 for 


resol 
ment 


tution ot 


wae also adopted. It was pointed out 

hat the present Constitution was vague 
in a number of instances, particularly 
in the matter of eligibility for member- 
ship. 


Cleveland Bar Adopts Policy for 
Judicial Election Campaigns 

The Cleveland Bar Association 
after will have a standing 
known as the Committee on Judicial 
Candidates and Campaigns, to consist 
of not less than thirty members, ap- 
pointed annually by the president with 
the advice and approval of the Exec- 
utive Committee, with duties and pow- 
ers as follows: 

(a) To keep itseif constantly informed 
of prospective candidates and their quali- 
fications for Municipal, Common Pleas 
and Court of Appeals judgeships. 

(b) To induce lawyers qualified for 
these judicial offices to become candi- 
dates therefor. 

(c) Prior to each Cleveland Bar As- 
sociation poll, to recommend a list of 
candidates to the members of the Bar 
Association as qualified for the judicial 
offices to be filled at the next election, 
which list shall be submitted to the 
members of the Bar Association along 
with a list of all candidates in the poll 
and a brief summary of the education 
and experience of each candidate. This 
recommended list may include more or 
fewer candidates than the number of 
judicial offices to be filled, and it shall 
before submission to the members of 
the Bar Association be first submitted 
to and be subject to the approval of 
the Executive Committee. 

(d) Whenever in its judgment it be- 
comes feasible so to do the Committee 
may exact from all candidates suwbmit- 
ting themselves to the Bar poll a pledge 
that they will abide by the result of the 
Bar poll, will not permit individual cam- 
paign committees to be organized in 
their behalf and will not conduct individ- 
ual campaigns, and to take such action 
as the Committee may decide in respect 
to candidates declining to make such 
pledges or to abide thereby. 

(e) To have complete charge of the 
raising of money and the conduct of 
campaigns for the election of the judges 
selected at the Bar Association poll. 

(f) Such other duties and powers as 
the Executive Committee may from time 
to time confer upon it. 

In participating in judicial elections 
the Association will put into effect the 
following practices as soon as is feasible 
to do so: 

(a) Results of the Bar Association poll 
should be given wide publicity and the 
committee should carry on longer and 
more active campaigns in the future than 
t has in the past. 

(b) All judicial candidates should be 
notified that the Cleveland Bar Associa- 
tion will not support any candidate for 
judicial office who directly or through 
a committee solicits or receives funds 
to pay campaign expenses. 

(c) In order to eliminate the personal 
element, always attached to a contribu- 
tion given either to a Judge or his Cam- 
paign committee, and to make these con- 
tributions as impersonal as possible, all 
contributions for such purposes should 
be given to the Cleveland Bar Associa- 
tion for use by its campaign committee. 

(d) Before the name of any candidate 
for judicial office is submitted in the 
Cleveland Bar Association poll such can- 


here- 
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didate should be required to pledge him- 
self that he will not solicit or receive 
funds for campaign purposes, and there 
should be printed on the judicial refer- 
endum ballot only the names of those 
candidates who make such a pledge. 
(e) The campaign committee should 
promptly withdraw its support from any 
judicial endorsee of the Bar Association 
who fails to give the pledge required 
of him or, having given it, violates it. 
(f) Judicial endorsees of the Bar As- 
sociation should be advised that it is the 
judgment of the campaign committee 
that they ought not to address political 
party meetings, but that no objection is 
made to proper addresses before civic 
organizations, women’s clubs, men’s 
clubs and cosmopolitan groups made up 
of people interested in civic affairs. 
The Executive Committee met in the 
office of President Harrison B. McGraw 
and there unanimously adopted the rec- 
ommendations of the Campaign Com- 
mittee, making therein slight alterations, 
but putting into effect practically the re- 
port submitted by the committee. 
Some time ago the Cleveland Bar As 
sociation appointed a committee to con- 
sider a campaign policy for the Cleve- 
land Bar Association in coming judi- 
cial elections. It made the above rec- 
ommendations to the Executive Com- 
mittee, with only one dissenting voice, 
Mr. Karch. The committee was headed 
by A. V. Cannon as chairman, and in 
whose membership were the following: 
Newton D. Baker, Luther Day, Morris 


Berick, James R. Garfield, H. H. Mc- 
Keehan, Samuel Horwitz, Wm. B. Cock- 
ley, H. J. Crawford, Susan Rebhan, R. 
J 


. Bulkley, M. L. Bernsteen, Wm. J. 
McDermott, Paul Lamb and K. Walter 
Karch. 





Miscellaneous 





George H. Harlan was elected presi- 
dent of the Marin County (Cal.) Bar 
Association at its recent annual business 
session at San Rafael. Henry E. Greer 
was elected Vice-President, A. J. Treat, 
Treasurer, and Carlos Freitas, Secretary. 

At a recent meeting of the Boulder 
County (Colo.) Bar Association, the 
following officers were elected for the 
ensuing year: Johr T. Morgan, Presi- 
dent; Charles Feigel, Vice-President; 
Rudolph Johnson, Secretary, and L. P. 
Weld, Treasurer. 

At a meeting of the Eleventh District 
(Ind.) Bar Association in April, A. H. 
Cole, of Peru, was chosen as President 
for the ensuing year. Other officers 
chosen were as follows: Charles Yarlott, 
of Logansport, Vice-President, and 
Frank Plummer, of Wabash, Secretary- 
Treasurer. 

T. C. Hannah was made President of 
the Hattiesburg (Miss. ) Bar Association 
at a business meeting of that organiza- 
tion held in April. F. M. Morris was 
named as Vice-President, and Mrs. T. 
L. Hays, Secretary-Treasurer. Neal T. 
Currie and Judge N. C. Hill were made 
members of the Executive Committee. 

At the April meeting of the Mercer 
County (Pa.) Bar Association the fol- 
lowing new officers were elected: Hon. 
Fred T. Fruit, President; J. M. Hittle, 
of Greenville, Vice-President; J. H. 
Broscoe, of Farrell, Secretary, (re- 


elected); T. Mercer, Treas- 
urer. 

Attorneys of Kossuth County (lowa) 
at a recent meeting formed a bar asso- 
ciation and chose the following as of- 
ficers: J. W. Sullivan, President; G. W. 
Stillman, Secretary, and H. W. Miller, 
Treasurer. 

The Fifth Judicial District (Minn.) 
Bar Association at a meeting held on 
May 3rd, elected the following new of- 
ficers: President, Francis W. Sawyer, 
Owatonna; Vice-President, Jchn Swen- 
diman, Jr., Dodge Center; Secretary, 
Charles N. Sayles, Faribault; Treasurer 
Otto J. Nelson, Owatonna. H. H. Stur 
ner of Waseca was made a member of 
the Board of Governors. 

J. A. Hyland has been named Presi- 
dent of the Burleigh County (Minn.) 
Bar Association. Other officers are: T 
H. Thorsen, Vice-President; George S 
Register, Secretary-Treasurer. 

The Lancaster County (Neb.) Bar As- 
sociation recently elected the following 
new officers: President, District Judge 
Chappell; Vice-President, H. J. Requ- 
artte; Treasurer, Hyman Rosenberg; 
Secretary, Albert Schwarz. 


At the annual meeting of the Jackson 
County (Mich.) Bar Association, re- 
cently held, Harry E. Barnard was 
elected President for the coming year 
Owen Dudley was re-elected Secretary, 
and W. Wirt King, Jr., unanimously 
elected Treasurer. 

Edward B. Downie was elected Pres- 
ident of the Little Rock (Ark.) Bar 
Association at a meeting of that organ- 
ization held in December. Other of- 
ficers elected were as follows: Walter 
G. Riddick, Vice-President, and Alvin 
S. Buzbee, Secretary (re-elected). 

The following were chosen officers of 
the Birmingham (Ala.) Bar Association 
at the annual meeting of that organiza- 
tion in December: W. H. Sadler, Presi- 
dent; D. Dupont Thompson, Vice-Pres- 
ident, and Shuford D. Smyer, Secretary. 
Forney Johnston, John Stone, Syd P. 
Smith, William M. Rogers and Richard 
H. Brown were named as members of 
the Executive Board. 

At the recent annual meeting of the 

Joseph (Mo.) Bar Association, the 
following officers were elected: DuVal 
Smith, President; Roscoe P. Conkling, 
First Vice-President; Ferd J. Franken- 
hoff, Second Vice-President; Francis 
Smith, Treasurer; and John C. Landis, 
III, Secretary. K. B. Randolph and 
William E. Stringfellow were selected 
as members of the Executive Committee. 

The Iowa County (Ia.) Bar Associa- 
tion held a meeting on January 28, and 
James M. Dower of Marengo, was 
unanimously elected President. E. J. 
Sullivan was re-elected Secretary. 

Judge Langford S. Britt was unani- 
mously elected President of the Union 
County (Ark.) Bar Association for 1930 
at the annual election of the Associa- 
tion in December. Other officers named 
were: S. Brooks, Vice-President; 
Claude Crumper, Secretary-Treasurer; 
and Robert C. Knox, Sergeant-at-Arms. 

At a recent meeting of the Pawnee 
County (Okla.) Bar Association, L. V. 
Orton was elected President, and Lewis 
Raba, Secretary-Treasurer. 

The following officers were chosen at 
the recent annual meeting of the South- 
west Kansas Bar Association: President, 
Fred J. Evans, of Garden City; Vice- 


A. Simpson, 


President, Robert Garvin, of St 
John C. King, of Liberal, was r 
Secretary. 

Robert P. Jack was elected px 
of the Peoria (Ill.) Bar 
a meeting of that organization i: 
ary. Other officers chosen were 
lows: Lynn Covey, First Vice-Pre 
George Shurtleff, Second Vic« 
dent; Verle Safford, Secretary 
Treasurer. 

The Beaver County (Pa.) Bar A 
tion held a meeting in January and 
the following officers for 1930: 
Moore, Sr., President; George A 
win, Vice-President; William F. S 
Secretary, and John B. Prather, Ser- 
geant-at-Arms. The following Execu- 
tive Committee was chosen: Thompso: 
Bradshaw, Forrest G. Moorhead and 
John A. Elliott. 
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Don’t be a SUCKER! 


Get a copy of the “Confidential 
Guide” and protect yourself for life! 


A complete list of Legal Directories, Law 
List Publishers, Service Bureaus and Asso 
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Published in the interest of the Attorneys 
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SEARCHES FOR 
UNKNOWN OR 
MISSING HEIRS 


or legatees to estates, owners of land or 
other property, such as dormant bank 
accounts, terminated trust funds, are 
conducted at our own expense and risk 

Our seventeen years’ experience in this 
highly-specialized work and our domestic 
and international organization of expert 
researchers enable us to produce results 
where others fail. 

Attorneys who report such matters t 
us receive proper consideration. 


W. C. COX & COMPANY, INC. 
Federal Reserve Bank Building 
CHICAGO | 
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Ij} It’s Bankruptcy Law 


SEE COLLIER 


No use going any further 


13th Edition, 4 Volumes, up-to-date with 1930 Supplement, $50.00 





WILTSIE on 


MORTGAGE 
FORECLOSURE 


Fourth Edition 


The Standard authority on the en- 
forcement of mortgages ior many 
years. This last edition has also been 


enlarged to include a comprehensive 


treatment of mortgages in general. 


> large volumes 


$25.00 delivered. 





American 


BANKRUPTCY 
REPORTS 


Report all the Federal Cases and the 
important State and referees’ decisions 
months before they appear elsewhere. 


Cases are keyed to Collier on Bank- 
ruptcy, 13th Edition. Complete serv- 
ice, including advance parts and two 
buckram bound volumes $12.00 per 
year. 





MATTHEW BENDER & COMPANY 
Incorporated 


(Publishers of Bender's Federal Forms, 2 Volumes, $20.00) 


109 State Street, 
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Lawyers know, some- 
times from bitter ex- 
perience, that the most 
painstaking search is 
not proof against human 
error. That is why so 
many attorneys advise 
clients, who are buying 
or lending on real estate, 
to insist that a title pol- 
icy be included in the 
transaction. 


The New York Title and 
Mortgage Company is 
the foremost title insur- 
ance organization in 
America. Behind each 
of its policies stand cap- 
ital funds of more than 
$60,000,000. 


It has provided facilities 
through which title in- 
surance may be pro- 
cured from any point in 
the United States. Its 
agency system now cov- 
ers 23 States and its 
approved attorney list is 
composed of leading real 
estate attorneys. It re- 
quires opinions by rep- 
utable counsel, there- 
fore attorneys are not 
deprived of anything by 
the use of title insur- 
ance. They are bene- 
fited by it. 


Write for a copy of the 
Special National Title 
Week issue of our pub- 
lication “The National 
Titleman.” 





which proved to be a ROAD 


In one of our large Southern cities is a block built 
up on four sides. In the center of the block is a 
ten-foot alley. This “inside lot” was purchased for 
the purpose of erecting garages. 

After settlement had been made for the land, the 
purchaser presented his title to raise construction 
mortgage money. Examination of the lot showed 
evidence of an old road running diagonally through 
the block. Records showed that, eighty years before, 
a right-of-way had been laid out by the Gin Council 
across this very lot and that the city still had the 
ory to lay sewer and surface pipes across the 
and. 

Only an insured title could adequatel tect the 
owner of this “roadway” im the b of his 


garages. 
NEW YORK 
TITLE AND MORTGAGE 


COMPANY 


135 Broadway New York City 
Capital Funds over 60 million dollars 





Titles insured to real estate located any- 
where in the United States 
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